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Wednesday, 15 November 1995

THE SPEAKER (Mr Clarko) took the Chair at 11.00 am, and read prayers.

PLANNING LEGISLATION AMENDMENT BILL
Committee

Resumed from 14 November. The Chairman of Committees (Mr Strickland) in the
Chair; Mr Lewis (Minister for Planning) in charge of the Bill.
Progress was reported after the Chairman took the Chair.
Clause 1 put and passed.
Clause 2: Commencement -

Mr KOBELKE: This clause indicates that the legislation will come into operation on a
date to be fixed by proclamation. I understand certain parts of the Bill may be
proclaimed and become effective, and other parts may not. The Government will decide
when and what parts will be enacted. Given the complexities of this legislation, that may
be necessary but it will allow the Government not to apply the legislation in the form in
which it completes its passage through the Parliament. I ask the Minister to indicate why
the date cannot be fixed. Perhaps he has received advice that for certain technical
reasons, the Bill must be enacted in this way. However, it should be absolutely clear to
all members that it leaves open the possibility of proclamation of only part of the Bill. In
that case, certain vital elements of the process could be set aside. The Minister will be
aware of amendments to section 1 8B of the Town Planning and Development Act, which
passed through this Parliament in 1982. In effect, that section. gives the Minister for
Planning power to direct a local government authority. That section has not been
proclaimed for nearly 15 years. When we were in Government our Minister for Planning
talked about it from time to time, perhaps to create a stir. I have received feedback from
the current Minister -

Mr Lewis: We repealed that section last March.
Mr KOBELKE: I am sorry. It is only 14 years. My point is that this Minister, as well as
cagey Labor Ministers, raised the issue perhaps to raise the stakes when negotiating with
local government to convince them to conform with the wishes of the Minister. I will not
comment on the Ministers' success in that regard.
We have a classic example of a planning Bill being passed through both Houses and
being only partly proclaimed. Many people in local government were happy that a
crucial element was not proclaimed. Local government pressured the Government to
ensure that section 1 8B was not proclaimed. Here we have a method by which this
legislation will come into effect; that is, on a date fixed by proclamation. One should be
very concerned that this legislation, which contains such a complex mix of elements,
could have a very different effect if some of the key elements were not proclaimed and
others were.
Are there technical reasons that proclamation must be the means by which this law can
be finally enacted? Secondly, can the Minister give an undertaking that all parts of the
legislation will be proclaimed, or is there some reasonable technicality which suggests
there must be a staged proclamation of the Bill after it clears both places?
The CHAIRMAN: Order! I remind the Chamber that we are in Committee and that
Hansard needs to hear the member on his feet. The six or seven conversations going on
around the Chamber should be undertaken in a way that does not interfere with our
business.
Mr LEWIS: This clause must be proclaimed because the Bill seeks to amend six other
Acts. We must put in place the regulations associated with the various other Acts. We
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must consult local government and work out the process. A head of power is contained
in the Bill for recouping costs, but that must be underwritten by regulation. Although we
may be able to proclaim the East Perth Redevelopment Act, the Subiaco Redevelopment
Act, and even the Metropolitan Region Town Planning Scheme Act, it may be that in this
case we should hold back and set the regulations so that everyone is happy. The
Government wants to get on with this as soon as possible. We have no intention not to
get on with it. It has taken two years to produce the legislation. I want to take it off the
agenda and have it enacted.
Mr KOBELKE: The Minister has not addressed my concern that the intent of the
legislation could be subverted by proclamation. The Minister has taken his draft to
different interest groups for negotiation to try to meet their needs. Therefore changes
have been made. That is reflected, in part, in the large number of proposed amendments.
I acknowledge that the Minister is trying to take on board those real concerns. However,
negotiation could continue after the passage of the legislation. The Minister could find
himself being pressured to meet the needs of a particular interest group, and addressing
that request, if the legislation is only partly proclaimed. The Minister cannot give an
ironclad guarantee about what will happen, but there could be grave concern if one
interest group thought that part proclamation gave an advantage to another interest group
as a result of concerns about the environmental and planning process.

A complex range of provisions is set out in different clauses. That being the case, it may
be possible to proclaim one clause which starts the process, and leave out another clause
which may contain appeal type provisions. That may subvert the intent of the legislation.
I hope the matter will be open to discussion but I hope also that discussion will not mean
the method of proclamation can change the intent of the legislation.
Mr LEWIS: Our intention is to proclaim the legislation in one hit, if possible. If a
technicality causes a part to be held back because the regulation has not been sorted out,
that will be expedited. We want to enact this legislation and set the regulations as soon
as possible.
Clause put and passed.
New clause -

Mr LEWIS: I move-
Page 2, after line 7 - To insert after clause 2 the following new clause to stand as
clause 3 -

Review of amendments effected by this Act

3. (1) The Minister shall carry out a review of the operation and
effectiveness of the amendments effected by this Act as soon as is
practicable after the expiry of 2 years from the commencement of this Act.

(2) The Minister shall prepare a report based on the review made under
subsection (1) and shall, as soon as practicable after that preparation,
cause that report to be laid before each House of Parliament.

This clause relates to apprehension expressed last night by the member for Nollamnara
regarding the efficacy of the legislation. I admit that we are breaking new ground and we
are on a learning curve. I recognise that in a couple of years it will be appropriate to see
how the process has worked. This new clause will put in place a review requirement.
The matter was promoted by local government, and we recognise the validity of it.

Dr EDWARDS: I support the amendment. I wish to comment on a similar provision in
the Environmental Protection Act. That legislation requires a rev'iew after five years,
which was carried out by the previous Government. As in this new clause, the Minister
was required to table the report in Parliament and to comment on it. Unfortunately two
years ago the Minister for the Environment said that he would not be acting on the report
because a new chief executive officer was about to arrive. A year ago he said that the
CEO had just arrived so he was not prepared to say anything at that stage.
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Mr Lewis: That has nothing to do with this legislation.
Dr EDWARDS: It has nothing to do with this Minister. However, given that the
planning Bill impacts heavily on the Environmental Protection Act and what has
happened in that arena, we welcome this clause. We are happy about the requirement to
review the situation after two years. Sometimes five years is too long. We warn the
Minister that we will hold him to his statement that he report to Parliament. At the same
time I express my disappointment that we are almost ready for a second review of the
Environmental Protection Act but we still have not received this Government's response
to the first review of that Act, which occurred three years ago.
Mr KOBELKE: I support the amendment. It is fairly standard in most Bills. However, I
suppose because this is an amending Bill it therefore falls into a different category and
should be considered on its merits. Because it makes such a major change to the
planning and environmental assessment procedures, it should be treated like a Bill which
stands alone rather than an amending Bill and require review after a set period. The
Minister has indicated that after two years a review should be commenced. I think two
years is an appropriate period. Many Bills require a review after three or five years. In
this case two years should be sufficient to see what effect the legislation is having.
However, one must realise what underlies this in addition to the fact that it is a good idea
to have a review. Underlying it is the request by local government and the Royal
Australian Planning Institute for the Minister to see this as a part step down the road.
Many of the different interests groups see the proposals contained in this amending Bill
as being an attempt to do something, but that we are a long way short of ensuring that we
reach the goals which the Minister has set with the introduction of this legislation.
Therefore the requirement for a review takes on added significance. We are not just
putting in place a new scheme, and it is therefore appropriate that one should check it in
the future to see whether it is meeting its objectives. It is more than that. It is a
realisation that this is an attempt that has not convinced interest groups that it will work.
They hope that it will, but they are not convinced that this legislation will be a marked
improvement on the existing system. The Bill needs major improvements. That has been
covered in the second reading debate; I will not go over it again. We will consider the
Bill clause by clause to point out to the Minister our concerns, and to make amendments
where we can. There is a clear reflection in this new clause that this legislation has a
long way to go to meet the objectives of the Minister. One hopes that in two years when
the review takes place it will be proceeded with expeditiously and will not be a review
that takes years for the report to get to the Minister, we have had plenty of examples of
that happening. In two years the Minister initiating the review may be me and not this
Minister! Time will tell. The fears we have already raised suggest that a review may not
be appropriate because even in two years the legislation may prove to be more of a
disaster than a help, in which case we may be looking to make major change and not just
reviewing the legislation to see how it can be changed in minor ways.
New clause put and passed.
Clauses 3 and 4 put and passed.
Clause 5: Section 29 amended -

Mrs HENDERSON: This provision as I understand it deals with submissions of
amendments to a redevelopment scheme, or the redevelopment scheme itself, and
requires that it comply with proposed sections 34A and 34B before being submitted to
the Minister. Those sections cover the referral of the scheme to the EPA and the
prerequisites for submitting the scheme or the amendment to the Minister prior to its
being advertised. As I understand it, this is the first point at which the new system of
referring planning schemes to the EPA emerges in the legislation. As we outlined last
night in the second reading debate, in our view there is no need for a separate new system
for the referral of redevelopment schemes such as the East Perth redevelopment scheme
to the EPA under different sections of the Act. The current EPA Act provides that all
proposals are referred under the same section, which I think is section 38. This clause of
the Bill before us paves the way for different planning proposals to come under different
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Acts of Parliament such as the East Perth Redevelopment Act or under the Act governing
the metropolitan region scheme. The method by which those proposals are referred to
the EPA will vary according to the provisions of each planning Act. In our view that is a
retrograde step. One of the great benefits of the current EPA legislation is that all
proposals are referred under the same provisions of the legislation and all have the same
requirements in terms of the manner in which the EPA will deal with them in making a
decision whether to assess formally or not to assess formally, advertise that fact, receive
submissions on that decision, determine the level of assessment if they decide to assess
formally, and so on.
It is a complicated Bill but I understand this is the first clause that signals the
development of a new system for dealing with planning amendments. Our view is that
this is not necessary. The problems that emerged in the Chapple case could have been
resolved; a simple amendment to the EPA legislation would have fixed that. There is no
need for the creation of a whole new parallel scheme of referral. We are not happy with
this being the first time that the new scheme has been signalled in the legislation and we
outlined in detail last evening why we hold that view.
Mr LEWIS: A simple explanation is to spell out loud and clear in each of the Acts that
are being amended the statutory obligations that are required of, in this circumstance, the
East Perth Redevelopment Authority. The legislation should state quite clearly -what the
processes have to be and what they have to do. It is very easy for the member for
Thornlie to say we could have amended part 4 or whatever of the Environmental
Protection Act and everything would have been right. I wonder whether the member for
Thomlie really understands the planning process.
Mrs Henderson: Have you read that case?
Mr LEWIS: I have received extensive legal opinion on it and that opinion indicates that
the member's argument is flawed.
Mrs Henderson: I would like to read it, but you have not been prepared to bring it
forward.
Mr LEWIS: The member knows the convention of this place is that legal opinions are
not tabled. It is very simplistic - it has been said with some ignorance of the planning
process - to say that we could have fixed it by amending one clause of the Environmental
Protection Act. That would be unacceptable. It would leave the situation as it is now and
as it has existed since 1986. The thrust of this legislation is to bring some discipline into
the process so that people can advance with confidence. If we just amended the
Environmental Protection Act to give the Environmental Protection Authority the power
which it has never had and which the Supreme Court told it it did not have -

Mrs Henderson: It has been doing it for years.
Mr LEWIS: Illegally.
Mrs Henderson: Not illegally at all.
Mr LEWIS: If we simplistically amended that Act, it would not change one thing. We
would be doing what has been going on for nine years. If that is what the member for
Thomlie is suggesting, the Government rejects it, and the various interest groups within
the equation also reject it. The member for Thomlie's proposition is seriously flawed.
Mrs HENDERSON: It is not acceptable for the Minister to refer to documents which he
believes support his position but then to say that he will not show us those documents
because the convention is that those documents are not brought into this Chamber.
Members on the Minister's side of the Chamber have brought those sorts of documents
into the Chamber and have provided summaries of legal opinions in the past. Section 3
of the Environmental Protection Act states that -

"proposal" means project, plan, programme, policy, operation, undertaking or
development or change in land use, or amendment of any of the foregoing;

We cannot get a definition of "proposal" which is much broader than that. The EPA used
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to offer advice on planning schemes and planning scheme amendments as a matter of
course. I have no doubt that since 1987, it has offered advice on hundreds of such
schemes. It is crystal clear that the definition of "proposal" includes changes in land use.
The Supreme Court found that there was a question about whether the proposal was
sufficiently developed to fit within the requirements of section 38 for referral of a
proposal. It said that the plan was a draft, and that in some respects it made no change to
land use because it recommended, for example, in regard to national parks and
conservation areas on the Bunrup Peninsula, that their existing status be maintained, so
there was no change of land use. It referred to the fact that it was a non-statutory plan at
the very early broad brush stage, which was brought forward by a body that was nothing
more than an advisory board to produce a plan to go to the Minister for Resources
Development. There was no suggestion that that plan would have the force of law.
The Minister referred to the advice that he received. We have asked him to produce that
advice. We also have received advice that a careful reading of that decision indicates
that it is not the major problem that some people in the planning area have painted it to be
and that a minor amendment to section 38 would have made it crystal clear that all the
proposals which fall under the definition of "proposal" in section 3 could be assessed by
the EPA under section 38. There is no question that that would have been a much
simpler way of resolving the problem, if that was the problem that was the main cause for
concern. It has become clear that that is a bit of a red henring. This Bill is designed not
to fix up the problem shown by the Supreme Court in the Chapple case but rather to
provide opportunities for the Minister for Planning to override the Minister for the
Environment and for political decisions made at Cabinet level to override the
independent role taken by the EPA. That is why the Minister has not introduced a simple
amendment to section 38 to fix up the problem that was signalled by the Supreme Court.
The key words in section 38 that caused the problem were the requirement that the
proposal or plan must, if implemented, be likely to have a significant effect on the
environment. The three judges in the Chapple case found that they could not say that for
parts of the Burrup proposal because parts of it made no change to the land use
whatsoever and other parts just signalled broad intentions to rezone land for future
industrial use but did not take any further action than that. The court also took account of
the fact that under section 38 of the Environmental Protection Act, all future industrial
proposals would have to be assessed by the EPA anyway, without the Minister's Bill;
therefore, it said that the plan had no significant effect on the environment. The
judgment did not canvas the issue of whether all the amendments to town planning
schemes had somehow been carried out by the EPA illegally over the past nine years. Of
course it did not because no-one doubts that the process that has gone on has been bona
fide and has worked.
Last night, the member for Maylands indicated clearly that another solution to this
problem would be to have a memorandum of understanding between the planning
authority and the EPA. In April this year, a memorandum of understanding between the
Department of Minerals and Energy and the EPA came before this Parliament. That
document set out in great detail the processes of consultation and assessment of mining
tenements in national parks, forest areas, reserves and Red Book areas. The same thing
could have been done easily in regard to planning, and it would have solved all the
problems to which the Minister has alluded. The Environmental Protection Act provides
clearly for such memorandums, and the regulations set out the procedures by which they
are to be entered into. That would have been a simpler solution, and it would have been
far more acceptable to the people of Western Australia.
Clause put and passed.
Clause 6: Section 30 amended -

Mr KOBELKE: This clause seeks to insert a new subsection (4) in section 30 of the East
Perth Redevelopment Act. I believe that should have been there anyway, and I ask the
Minister to comment about the rationale behind the introduction of this new subsection
now, because it seems to be a general improvement to the East Perth Redevelopment Act
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without making reference to the amendments that we are making in this Bill. However, I
can see that it will improve the processes in the Bill.
In amending section 30, this clause enables the authority to seek public input in addition
to that already required. Already any proposed redevelopment scheme is to be notified in
the gazette and two issues of a daily newspaper circulating in the city of Perth. This
clause goes on to give details of the notice required. In addition, proposed new
subsection (4) requires the authority to make reasonable endeavours to consult on
proposed redevelopment schemes such public authorities and persons - I emphasise the
word "persons" - as appear to the authority to be likely to be affected by the
redevelopment scheme. That is a very broad invitation to have affected parties who live
in the area made aware of any proposal for a change or redevelopment scheme. Good
planning requires that, and we support it. I ask the Minister to give some reasons for this
proposed new subsection, both if it relates to the general functioning of the East Perth
redevelopment scheme and more specifically how it relates to the previous arrangements.
Mr LEWIS: This general clause goes across six pieces of legislation. It is repeated in the
amendments to the Metropolitan Region Town Planning Scheme Act, in which its
genesis lies. The amendment to the region scheme, and to a lesser degree district
schemes, relates to where land was affected but the category of land use was not being
changed; that is, it sits within an ambit of influence of what is being changed, particularly
buffer zones. It was considered that it would be appropriate that all the planning
agencies, whether it be that for Subiaco, East Perth or anywhere else, should take
reasonable measures to notify people. The present legislation refers to the need to notify
people whose land is being changed. I do not think anyone disagrees with that. If a
category of land use is to be changed to, say, industrial, the use of the land thereafter may
have a deleterious effect on land that is outside it. The intention of this subclause is to
flag to the agencies that their obligation does not stop with advising people who own land
for which the category of use is to be changed; they must look at the broader amrbit and
notify people who could be affected by the change.I
Mr Kobelke: I am not sure how well defined the words "make reasonable endeavours to
consult" would be by way of precedent. However, I assume that a circular letter to all
residents or property owners in the area would be the type of thing we are talking about.
Mr LEWIS: First of all, the responsible authority would have to gauge what the effect
might be and then, subject to that effect, decide its responsibilities, as clearly indicated in
the Bill, and to use its best endeavours to tell those people who were to be affected what
was going on. It is like asking how long is a piece of string. There will be an obligation
for the responsible body to use its best offices to tell people who the agency believes may
be affected.
Mr Kobelke: We do not want someone who may be considered to be vexatious to say
that reasonable endeavours were not made. I wonder how tight that terminology is with
respect to existing legal practice.
Mr LEWIS: The clause came from the Department of Environmental Protection and the
draftsperson has put it in the Bill. It is meant to be a little open-ended because it cannot
be precise.
Clause put and passed.
Clause 7: Section 32 amended -
Mrs HENDERSON: We are talking about complying with sections 34C and 34D before
seeking final approval. This clause covers what the authority must do with public
submissions on environmental aspects of the scheme and the prerequisites to be met for
the Minister to grant the final approval. I ask the Minister to outline the steps the
authority must take with those public submissions. For example, must the authority
under its own legislation provide a summary of those submissions for publication to the
public? Does a period for public comment follow on from that? It is just not clear to me
exactly what will happen about those public submissions made on environmental aspects
of changes to a redevelopment scheme.
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Mr LEWIS: This is another of those unilateral clauses that will be inserted in each of the
respective Acts. It clearly spells out that within seven days after the closing of the period
for submissions on the environmental assessment, the submissions must be forwarded to
the Environmental Protection Authority, and it stipulates the course of action the EPA is
required to take in the consideration of those assessments.
Clause put and passed.
Clause 8: Sections 34A, 3413, 34C and 34D inserted, and transitional -
Mr KOBELKE: It is important to look at the function of the proposed new sections
introduced into the East Perth Redevelopment Act under clause 8 before we come to
some of the detail of the amendments.

Point of Order
Mr LEWIS: I seek some guidance, Mr Chairman. Is it appropriate for me to have the
call on the basis of the notice of the amendment, to move the amendment and then debate
it?
The CHAIRMAN: The member for Nollamara has the call. If the Minister seeks the call
next, he can then move the amendment.
Mr LEWIS: Mr Chairman, can you explain to me how the call is given? I assume that,
on the basis of the notice given of the amendment, the call has been flagged in advance,
and in that regard I wonder whether it is reasonable for the Minister who is sitting at the
Table to get the call first.
The CHAIRMAN: The short answer is no. However, in considering an amendment
which has been clearly spelled out in the Notice Paper, the Chair has a responsibility to
put amendments in an order which progresses the legislation. I have given the call to the
member for Nollamara. He wants to speak generally on clause 8. When he has spoken,
if the Minister wants to move the amendments, it will be in order.

Committee Resumed
Mr KOBELKE: With your forbearance, Mr Chairman, I would like to address the
procedure at the Committee stage. We have nearly ive pages of amendments under
clause 8. This contains a whole range of provisions which are a vital part of the changes
being introduced. If the Minister were able to start moving his amendments, of which he
has a number, before we debated the clause in total, I do not think we would be properly
scrutinising the Bill.
The CHAIRMAN: Correct, you have made your point.
Mr KOBELKE: In other instances in the Bill a range of clauses is to be moved to be
placed in another Act. We should be able to use our speaking rights to the clause to some
degree before we address particular amendments. We can then take up specifics as to
why the Minister wishes to amend the Bill he has introduced into the Parliament. That is
a subsidiary argument to the intent of the clause.
Clause 8 introduces four proposed new sections to the East Perth Redevelopment Act,
which are 34A, 34B, 34C and 34D. To understand the effect of these four clauses, we
must also be aware of the changes the Bill proposes later on to the Environmental
Protection Act. Similarly, when we get to those latter clauses, we will find within the
Environmental Protection Act that there are to be new clauses 48A through to 48J. They
contain major new provisions that will go into the Environmental Protection Act. Overall
in this Bill we are dealing with the integration of environmental protection procedurs
and planning procedures, which in this clause relate to the East Perth Redevelopment
Act. We find that clause 34A is the means by which a proposed redevelopment scheme
will be referred to the Environmental Protection Authority. That referral must conform
with the proposed new section 48A, which will appear in the Environmental Protection
Act. New section 48A gives guidance to the authority on what is expected. New section
34A outlines that that requirement be met by the East Perth Redevelopment Authority.
We then move on to new section 34B, which outlines the prerequisites to the submission
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of a proposed redevelopment scheme or proposed amendments to a redevelopment
scheme to the Minister for approval before public notification. Before that public
notification there must be a clearance under the Environmental Protection Act, as would
be contained in the proposed new section 48C. Proposed new section 48C gives power to
the Environmental Protection Authority in relation to assessments and schemes which are
referred to it.
Proposed new section 34C outlines the role of the authority in relation to environmental
submissions. The Minister will later amend this but I will speak to it as we have it before
us. In this case we again find a cross-reference to the Environmental Protection Act, and
particularly to the powers of the Environmental Protection Authority to decide whether a
scheme should be assessed. This involves setting some timing. Even in proposed new
section 34C we have a cross-reference to section 31 of the East Perth Redevelopment Act
that must be taken into account. New section 34D is the fourth proposed new section in
the East Perth Redevelopment Act. The clause provides the prerequisites for final
approval by the Minister of proposed redevelopment schemes and proposed amendments
to redevelopment schemes. We find again a reference to proposed new section 48A
which will be placed in the Environmental Protection Act. There is also reference to
proposed new section 48F in the Environmental Protection Act, which relates to
procedures for agreeing or deciding on conditions to which schemes will be subject.
Proposed new section 48J is referred to there and in a number of places in the Bill. It
covers a dispute between the relevant Ministers and provides a means by which a dispute
can be resolved. Going briefly through this part we get some understanding of the
complexities involved in this legislation and the real difficulty in ensuring that the
amendments will have the effect that the Minister hopes for.
As we go through this clause we encounter two authorities: The Environmental
Protection Authority, which must be referred to, and the East Perth Redevelopment
Authority. One has to be clear as to which authority is being used in which case. From
careful reading obviously one hopes not to be confused in those instances. In addition,
one has to refer to the various Ministers. The Minister currently responsible for the East
Perth Redevelopment Authority Act is the Minister for Planning. That may not always
be the case, and therefore the legislation must take into account who would be the
Minister with that responsibility as defined in the Act.
I have given a very brief overview of these proposed new sections, which will be crucial
to the way in which environmental clearance will be given to the East Perth
Redevelopment Authority. This will be a mirror for the power over planning matters of
other authorities. In the first instance we find in new section 34A the authority resolving
to prepare a redevelopment scheme. Having done that, it puts that advice in writing to
the Environmental Protection Authority. That written advice must comply with the
proposed new section 48A, which relates to the Environmental Protection Authority's
powers to decide whether a scheme will be assessed. Having passed that, the next step in
new section 34B is the prerequisite to submit a proposed redevelopment scheme and
proposed amendments to a redevelopment scheme to the Minister for approval before
public notification. The next step is advertising, but before it can go to public
notification the Minister is required to assess it.
Mr Lewis: That is the Minister for the Environment.
Mr KOBELKE: It is the Minister responsible for the East Perth Redevelopment
Authority who would give the approval for public notification. The Minister will correct
me if I am wrong.
Mr Lewis: If there is a conflict, it is referred to me.
Mr KOBELKE: I have not got that far. I have got to the stage where the redevelopment
authority determines to proceed with a change to the scheme.
Mr Lewis: The Environmental Protection Authority sets the criteria. You are right.
Mr KOBELKE: Having decided to do that the authority must refer to the Environmental
Protection Authority to ensure it conforms with proposed new section 48A.
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Having done that, it goes to the Minister responsible for the redevelopment authority for
his approval for advertising or for public notification. In order to do that, it must ensure
that it has acted correctly under section 48C of the Environmental Protection Act. In
brief, section 48C relates to powers of the Environmental Protection Authority to assess
schemes referred to it. If it conforms with what is laid down by the EPA, the Minister
can approve that matter for advertising.
However, in section 34B, that is covered by a wide range of -
Mr Lewis: There are a few steps before that can happen. It is adver-tised in terms of the
scope or criteria of the standards.
Mr KOBELKE: It is returned to the redevelopment authority. According to section 34B,
advertising must conform with the guidelines established by the EPA.
Mr Lewis: Such things are appealable. There can be an appeal at that stage of the scope
or criteria which have been set. That goes public and can be appealed under the same
process that applies now under the EPA.
Mr KOBELKE: Is the advertising carried out by the EPA?
Mr Lewis: It is done by the EPA. That was the point I made earlier.
Mr KOBELKE: At that stage, when it has been advised under section 34A by the
redevelopment authority, the EPA will consider it under section 48A of the
Environmental Protection Act.
Mr Lewis: It will then advertise it.
Mr KOBELKE: As part of the procedure, will it then be advertised?
Mr Lewis: Yes, and it is open to appeal.
Mr KOBELKE: The conditions and criteria for assessment will be made clear.
Mr Lewis: It is exactly the same procedure.
Mrs Henderson: It is the same as appealing against the assessment, but there are
conditions attached to the planning scheme. However, the same process applies. That is
not the same as the process we discussed last night.
Mr Lewis: I accept that, but where does the buck stop?
Mrs Henderson: The provision for that was there before. The Minister is taking it away
in the Bill.
Mr KOBELKE: This is a very useful discussion. If inteijections are acceptable to the
Minister and to the member who has the call, and if the Hansard reporter can record
clearly what is said, they will help to clarify this complex area. I hope that the Chairman
is willing to allow reasonable interjections.
The CHAIRMAN (Mr Strickland): Order! I allowed the interjections to continue for a
while, but in the end they became cross-Chamber conversation rather than interjections.
Mr KOBELKE: I thank you for your guidance, Mr Chairman.
I wanted to clarify how section 34B will operate. According to section 34B, when the
EPA has acted under section 48C of the Environmental Protection Act, which relates to
the powers of the authority in relation to the assessment of schemes referred to it, the
proposed amendment or redevelopment of the scheme shall, if the authority wishes,
proceed -

in accordance with the relevant instructions issued under that section and shall not
submit that redevelopment scheme or amendment to the Minister for approval
under section 29 or section 34 as read with section 29, as the case requires, until -

(a) the Authority has forwarded that review to the EPA; and
(b) the EPA has advised that that review has been undertaken in

accordance with those instructions, or 30 days have elapsed since
that forwarding without the EPA having advised whether or not
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that review has been undertaken in accordance with those
insrctions ...

Mr Lewis: Exactly.
Mr KOBELKE: At that stage, the redevelopment authority has to take up the conditions
laid down by the EPA and go forward to the Minister for advertising. However, there is
the deemed approval of 30 days.
Mr Lewis: That is a discipline.
Mr KOBELKE: If it is forwarded to the EPA and it has not responded in 30 days, it is
taken to have been given.
Dr EDWARDS: I want to refer to section 34B and to the point made by the member for
Nollamara. I am fearful that it confirms some of the things that we have described.
Although the EPA has the 30 day limit, effectively the matter will be delegated to the
Department of Environmental Protection. If it does not have the resources to report back
within 30 days, can it communicate the fact that it is considering the matter and that its
response will be coming very shortly? In that sense, technically it has made some kind of
response within the 30 days, but as a result of a limitation on its responses - a problem
according to the annual report of the Department of Environmental Protection - it has not
finally ticked the matter off. Will it be obliged to hold absolutely to the 30 day limit or is
there a mild let out so that the deeming can stop if there was a reasonable response on
day 31 or day 32?
Under section 34B, the EPA can advise the redevelopment authority that it can comply
with the instructions. It can also ask the Minister for Planning to consult the Minister for
the Environment. My difficulty is that the public may well be unhappy at that stage.
This is where we are eroding the primacy of the Environmental Protection Act. The
expert redevelopment authority can, through the process, have the Minister for Planning
or the Minister for the Environment make some decision or, if they cannot agree, the
matter goes to Cabinet.
I am fearful that we are encouraging a situation, like the one which occurred recently,
where the community was unhappy with a decision of the EPA because the authority had
acknowledged that it considered factors other than environmental factors, such as state
agreement Acts, employment and the like, which are the kind of political decisions which
the EPA definitely should not be making. They are decisions for the Government to
make.
Imagine the EPA has said that it is unhappy and not confident that the East Perth
Redevelopment Authority is complying with the instructions. The EPRA can then go to
the Minister and ask him to consult the Minister for the Environment. We can imagine
the subtle pressures which might apply in that case. The Minister for Planning might say,"Look, you really must consider this. This is an issue which the EPA thinks is important,
but you have let other things through." There is a gaping hole which could politicise the
whole issue of making environmental assessments.
The strength of the Environmental Protection Act is that decision making has been at
arms length from the Government and it has been seen to be independent. Even when
people have been unhappy with it, they have at least felt that an independent body can
make representations to the Minister for the Environment and when the Minister has
disagreed with them, the reason why the Minister varied the decision was in the public
arena. However, the new process goes totally against that. Ministers will be mnaking
decisions -

Mr Lewis: We are talking about the planning process.
Dr EDWARDS: No, we are talking about environmental issues. The EPA is involved
simply because they are environmental issues. Clearly, the EPA will not come in and
issue instructions and say that it is unhappy about compliance with the instructions unless
a serious environmental matter is involved. This is a classic example of watering down
the Environmental Protection Act. It sends a dreadful signal to this State. My conclusion
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is that in the light of what has happened in this State and in view of the number of cases
of appeals in court against decisions of the Environmental Protection Authority, rather
than create certainty and dampen down a situation, it will create only more conflict.
Mr LEWIS: It must be understood that in practice most legislation and subordinate
legislation that requires bodies to respond to a responsible authority, whatever it may be,
includes time lines so a discipline is imposed on the other agency to respond within a
specific period. The member for Maylands may suggest that after 30 days it happens
anyway. I suggest that in good government that would not be the case. From my
experience in the 30-odd months I have been a Minister it does not happen, because the
existing provisions of the Town Planning and Development Act include strict response
times when there are deemed refusals. Hiowever, they are not often triggered. That
occurs only when something gets to an extreme. I like to think that in good
administrative practice after 30 days a note goes across indicating that the body must
satisfy the requirement.
One of the failings of the Environmental Protection Act is that bodies are not required to
respond within specific periods. It must be understood that the Government is integrating
a town planning process within an environmental process. Throughout the town planning
process are time lines that are required to be satisfied -advertising periods, response
periods and so on. As the Government is putting another process into that already
extensive process of town planning, it necessarily follows that if there are time lines in
the planning process, the environmental part cannot sit there with no discipline. This
clause is to impose a discipline to respond within a certain period. In practice the 30 days
button is not pressed; that does not happen in the good administration of government.
The member for Maylands referred also to political decisions being made if there is
disagreement between the responsible authority and the EPA on the criteria. That
happens now. Under the Environmental Protection Act an aggrieved body can appeal to
the responsible Minister - the Minister for the Environment. There is no difference under
this legislation. The subtlety is that it deals with a town planning process.
Dr Edwards: You are using that to override the primacy of the Environmental Protection
Act.
Mr LEWIS: Let me finish. We are dealing with a town planning process, not an
environmental process. The Government is endeavouring to integrate a brand new
element that currently stands alone - the environmental process - into the planning
process.
Dr Edwards: Every Minister on your side could say the same thing. The Minister for
Resources Development could say that for every industrial development the Government
would have the conditions applying to a particular polluting industry come through his
department and not worry about the Environmental Protection Authority. You are
sending a signal that you as a Government are happy to start chipping away at the
Environmental Protection Act and bring down its primacy and affect the independence of
the Environmental Protection Authority in the name of a speedy resolution process. I do
not think your outcome will be as you predict.
Mr LEWIS: That is unfair. We can all be prophets of doom and Hanrahans. I am not
one of those. I look optimistically at what can be achieved.
Dr Edwards: You must have changed your spots.
Mr LEWIS: No. The fundamental misunderstanding is that there are two elements to the
issue. Unfortunately some of the thinking in the public mind is that this legislation will
give a tick-off and assessment to a factory that might pollute. It is not about that. It is
about assessing in a town planning sense whether a parcel of land is suitable for an
industrial use - not whether the use that will go on it is ticked-off. Much of the
misunderstanding and comment, not by the Opposition, but in some sections of the
public, has been made in ignorance of what the Government endeavours to do. We are
talking about the environmental tick-off of the land use, not what may happen on that
land.
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We are talking about a planning process, not an environmental process. The
environmental process proceeds for the factory that will be built. That stands alone as aproposition. This is a planning process. It is to integrate the environmental part into it,not vice versa. The planning process is the substance of the process. It is like the tailwagging the dog. It is not only the EPA that is considered in the planning process. As
the member for Maylands knows, a raft of agencies are consulted as respondents in theplanning process. The Government is simply acknowledging that there is another
respondent now and that that respondent must be recognised legally. Certain
specifications are laid down for the way that respondent will deal with the planning
process that is the main function the Government is trying to sort out.
Dr Edwards: Basically you are saying that you will talk to them, but if you do not like
what they say you will allow yourselves a number of outs.
Mr LEWIS: The member for Maylands knows that that does not work. She knows that itis advertised and that the Minister's decision is public because it is appealed.
Dr Edwards: You said that now people cannot appeal against it. Under this legislation
they cannot.
Mr Lewis: There is no appeal once it goes to the break clause. I accept that. At the end
of the day government is about making the tough decisions that bureaucratic processes
cannot resolve.
Dr Edwards: We have been trying to warn you about this one. We think you are out of
step with what the community wants.
Mr LEWIS: Sooner or later the Government must make a decision. The Minister for the
Environment makes decisions every day of the week on appeals on environmental
assessment; therefore, the process is no different. Rather than just the Minister for theEnvironment making a decision, this Bill will provide the ability for the Minister
responsible for the authority to have some input into the decision. I do not believe any
fair-minded person could say that that is not responsible or proper.
Mrs HENDERSON: This section of the East Perth Redevelopment Act brings into play
some of the provisions that are repeated in the legislation and to which we have strong
objections, which my colleagues have eloquently outlined. One of the key issues aboutwhich we are concerned - I am perplexed that the Minister has not sought to give a
reason - is that there appear to have been deliberate decisions to exclude opportunities for
public appeal. I mentioned that matter a moment ago. Opposition members do not
oppose the notion of all planning schemes, whether under the East Perth Redevelopment
Authority or not, being sent off to the EPA for a decision on whether they should be
assessed. We have made that quite clear. However, the proposed sections are the verysections which, when cross-referenced with section 100 of the Environmental Protection
Act, exclude the opportunity for the public to appeal against a decision by theEnvironmental Protection Authority not to assess, for example, an amendment to the East
Perth redevelopment planning scheme.
I asked the Minister why it was decided to exclude and he was quick to point out that
under the proposals under the East Perth Redevelopment Act there is ample opportunity
for public input at various stages. Obviously, I accepted and endorsed that. However,
there is no obvious reason that the public and interest groups should be excluded fromputting in an objection when the EPA might decide not to assess a scheme formally.
That is a key decision. If the decision not to assess is made at a very early stage, therewill be almost no later opportunity to bring the process back into the environmental
assessment procedure unless there is an amendment to an assessed scheme which meets
certain narrow criteria.
The Minister has not explained that matter. He has said repeatedly that there is nointention in the legislation to reduce public input, so it is reasonable to ask why it should
be excluded at that point. The number of appeals against decisions not to assess thathave been submitted to the EPA is not huge. They are not enormously time-consuming
and administratively burdensome. That is not the pattern that emerges. I sought from the
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EPA appeals office details of how many such appeals had been submitted in recent years.
It was interesting, It was revealed that of the hundreds of proposals that had gone to the
EPA for a decision to be made, the number of appeals in respect of whether to assess was
minuscule compared with the total number of proposals that had been referred. It makes
no sense for the Minister to say, "We have to make the tough decisions and we have to
streamline things." He is cutting important public input at a key point in the process. We
propose an amendment which would insert an opportunity for the public to appeal against
a decision whether to assess a town planning scheme under the East Perth
Redevelopment Act, the Subiaco Redevelopment Act or main town planning schemes.
As my colleague has pointed out, we are concerned that this new section, which goes on
for many pages, makes it clear that a deliberate decision has been made to take away the
independent assessment by the EPA, with its published reports, published outcomes and
opportunities for the public to comment at various points in the process, and send the
process to Ministers to debate and to reach agreement. Proposed section 34B is an
example of that.
The EPA, when deciding to assess a scheme, must undertake an environmental review,
must not submit the amendment to the Minister until it has done various things, and so
on. It must confirm that the environmental review complies with instructions issued by
the planning authority, not necessarily by the Minister. The Minister has made it clear
that that is the equivalent of the EPA determining the level of assessment - those
conditions, whether detailed or scant, will determine the extent to which the authority
must examine certain environmental matters. However, there is an "or" in the middle of
that, which means that if 30 days pass, compliance is deemed to have occurred. The
opportunity for the EPA to come back expires after 30 days.
The Minister has said, "They can seek extensions of time." Perhaps they can, but we are
concerned that literally dozens of town planning amendments and town planning
schemes will be forwarded to the EPA, involving a huge volume of paperwork and other
work, whereas people now informally discuss matters with officers from the planning
authority. There will be masses of documentation to plough through. The Minister talks
about the need to exert some discipline on the EPA, as though it has been tardy in
carrying out its tasks. EPA officers who assess literally hundreds of such proposals every
year do an outstanding job in view of the limited resources.
Under the new legislation, matters must be sent formally for the EPA to decide within a
short time - 28 days - whether to assess. After that, officers put conditions on the kind of
assessment that is to be conducted by the local authority or the planning agency, in this
case the East Perth Redevelopment Authority.
The Minister should accept that additional resources are needed. At the very least, he
should have come here with an agreement with his colleague the Minister for the
Environment saying that additional resources will be provided. Otherwise, the weight of
paperwork will cloud the opportunity for the EPA to do what it is doing now and exercise
its judgment as to which planning proposals and schemes require additional attention by
its officers, additional advice and additional suggestions. Instead of a selective process in
which officers can devote energy and time to proposals that need extra time, not only will
they have to deal with every proposal within a certain time but, by and large, it will be
their only chance.
Once major schemes are approved, in order to get back into the process, they have to
show compliance with narrow criteria which include that environmental matters that
were previously assessed were not adequately assessed or that new environmental issues
have emerged and so on. That is a narrow basis on which to allow for assessment at the
development stage.
Proposed section 34C is another example of the Minister's introducing political
considertions and Cabinet decisions. Previously, matters would have required
independent assessment by the authority, which would have been made public, rather
than Ministers secretly consulting each other and, if they could not reach agreement,
taking the matter to Cabinet.
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Mr Lewis: It is in the current Environmental Protection Act; the member knows that. Ithas been transposed. The Environmental Protection Act is her Act.
Mrs HENDERSON: It is in the current Environmental Protection Act, but as theMinister knows, where there is disagreement in relation to these sorts of matters -conditions and so on - the EPA does the independent assessment. It is not the two
Ministers.
Mr Lewis: It is referred to the two Ministers. Do you want me to read the clause?
Mrs HENDERSON: The Minister has cut out the opportunity for the EPA to do theindependent assessment where that is published and where there is disagreement about
the conditions that have been placed on the planning scheme. If the EPA assessment thathas been made public comes back before the Ministers consult and before the matter goesto Cabinet, Cabinet determines it on the basis of the EPA's independent advice on theposition. That is not what the Minister is seeking to do in various sections of clause 8,which, as my colleague said, traverses a wide area of this Bill.
My comments are deliberately broad and include all those sections - sections 34B, 34C
and 34D. They all go to the very issues that we raised last night about the independenceand supremacy of the EPA. It is not acceptable for the Minister to say that when ingovernment one has to make tough decisions, bite the bullet and so on. The wholeParliament was in agreement in 1986 when the EPA Act was introduced; I remember it
well.
Mr Lewis: No, it was not.
Mrs HENDERSON: Everyone agreed that the environmental considerations were of adifferent order. No-one disputes that when one is drawing up planning schemes one hasto consult widely. Of course that is the case. One must consult with local government,the Water Authority and everyone else. However, environmental issues were alwaysconsidered to be in a different league. Therefore, the EPA Act was deliberately drafted
so that environmental matters overrode other areas. It is not that claims became the mainproject with some environmental consultation along the way; it was around the otherway: Environmental matters were so important that they were overriding considerations,
they hovered over all other legislation and activities of other departments and theyapplied equally. It is not that planning should be given some special dispensation as anactivity over which environmental considerations should not take priority. The sameargument could be mounted for mining and industrial development. This legislation
nibbles away at and undermines the supremacy of the EPA and the Minister for the
Environment's position - and it does that quite openly and blatantly.
Mr LEWIS: I suppose this is true to type. However, the proposition is founded on
mistrust of the EPA and the belief that it is not doing its job.
Mrs Henderson: Not at all.
Mr LEWIS: The member is saying that the EPA is not doing its job and that if it does doits job the public does not have a chance. I like to think that the EPA as an independent
body is able to do its job properly. However, the member is saying that because itdecides not to assess a scheme we must allow someone else to judge whether it has madethe right decision. This is fundamental. The member is saying that she does not trust theEPA. In my discussions with the Conserv'ation Council I put the same argument. Isought to clarify that the council was saying that it did not trust the EPA, and the
response was that it did not.
Mrs Henderson: Because it was probably worried about this Government's trying to
undermine the EPA.
Mr LEWIS: The environmental movement, on its own admission, does not trust the EPAor the DEP. That is the whole reason that the member now wants this unnecessary beltsand braces clause. The public does get the opportunity, and it is unfortunate that themember does not understand the planning process. There is a very extensive publicexhibition in the process. There is also the opportunity for the public at that time to make
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any manner of submission. I absolutely discount out of hand the member's proposition
that the public will not be given a chance or that it is being denied a chance to make
comment. If the EPA in its wisdom or because of an error - I do not know; I do not have
any mistrust of it -

Mrs Henderson: You are just trying to sideline it. That is the whole purpose of this Bill.
Mr LEWIS: How does one rationally argue against dreadful prejudice and cynicism such
as the member is displaying? One cannot argue against it. However, that is the
member's problem, not mine.
The fact is that the public has that opportunity. If an error has been made I am quite sure
that in public submissions about the town planning process the error will be well and
truly highlighted. When the responsible authority is considering those submissions and it
has been clearly identified that there is a problem, I would suggest that the responsible
authority in the first place - and it could be a local authority - would deal with it. It then
has to refer the proposition to the Ministry for Planning and the Western Australian
Planning Commission, which then makes a recommendation to me. If the member thinks
that the process will miss the public, the responsible authority, the Western Australian
Planning Authority and me and that the ability to pick up a possible error or omission is
not there, I am sorry but I just cannot accept that in any shape or form.
Mrs Henderson: It wipes out a whole assessment process. That is what the Minister
seems to miss.
Mr LEWIS: Members of the public can contribute if they are unhappy with something
that has been deemed assessed. They have the ability during the planning process to
make their position more than adequately clear. I will not refer to the proposition that a
political decision will be made because the Ministers will get their heads together.
The incredible thing is that what we have put in this legislation is a direct copy from the
Environmental Protection Act. Members of the Opposition were the authors of that Act.
Clause 45(2) states -

If the Minister and the other Minister or Ministers referred to in subsection (1)(a)
cannot agree on any of the matters referred to in subsection (1), the Minister shall
refer the matter or other matters in dispute to the Governor for his decision, and
the decision of the Governor on that matter or matters shall be final and without
appeal.

I just do not see the validity of the argument. The processes that we have adopted and
enshrined in the Bill are lifted straight from the Opposition's own legislation. Members
opposite cannot have it both ways.
Mr KOBELKE: In my earlier contribution on this clause I was going through the four
main new sections that this clause inserts. I will continue with that because I got only to
proposed new section 34B. I am attempting to ensure that I understand how these
provisions will operate and I would like the Minister to correct me if I am wrong. I
would also like to ask some questions of the Minister in relation to specific matters.
Proposed new section 34A refers to the initiation process to ensure that the EPA Act is
met with the decision to conduct an assessment.
Proposed section 34B outlines the procedure for the preparation of the scheme before it
can be advertised for public notification. I will not go over those details, but proposed
subsection (1) gives the Minister the power to advertise the scheme if those conditions
have been met. Proposed subsection (2) deals with the situation where the
Enviroinmental Protection Authority advises that the review was not conducted in
accordance with the requirements laid down.
Mir Lewis: That is before the whole thing is advertised.
Mr KOBELKE: That is right. Under proposed section 34B(I), if the review of the
redevelopment scheme conforms with the Environmental Protection Act the Minister has
the power to advertise it.
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Mr Lewis: Yes.
Mr KOBELKE: Under proposed subsection (2) the EPA can advise that the review wasnot in accordance with the provisions of the legislation. At that stage the authority may,having received that advice, go back and comply with proposed subsection (1) or it mayrequest the Minister responsible for the redevelopment authority to consult the Ministerfor the Environment and to seek agreement so that the review will be in accordance with
the EPA's instructions.
Mr Lewis: That provision is in the legislation to make sure that what is asked is withinreasonable bounds. We both know that sometimes people ask for more than is necessaryand this provision will provide for a discipline to the effect that it must be done properlyor someone else will look over their shoulder.
Mr KOBELKE: If that cannot be resolved, solutions are provided for in the legislationand under proposed section 48J the two Ministers can take the proposal to Cabinet.
Proposed section 34C is about the role of the authority in relation to the environmentalassessment. A number of requirements are placed on redevelopment authorities underthis provision of the legislation. The first is that they must transmit copies of allsubmissions which they receive as part of the public review to the EPA. It seems to be agood thing that the EPA should have that information.
Mr Lewis: The amendment on the Notice Paper will vary that provision.
Mr KOBELKE: I will come to the amendment later.
In addition to that, within 42 days, or a longer period if the Minister allows, the authoritymust inform the EPA of its views on and response to the environmental issues raised bythe submission. Within seven days the individual submissions are sent to the EPA andwithin 42 days, or a longer period if set by the Minister, the authority must forward to theEPA its final review. The main point is whether the authority is properly resourced tohandle these pieces of paper. The Minister must address this issue because it is a genuine
concern of the Opposition's.
It is no good saying it is a discipline that they must meet. I accept that we need greaterefficiencies and discipline is part of it but the system will fall over if it is not adequatelyresourced. The resourcing is more than a commitment of dollars from the Budget. Itincludes the way in which the department is structured and the allocation of the available
resources.
Under the existing provisions, it is likely the EPA will become an archival department inaddition to its assessment role. It will have pieces of paper dealing with hundreds oreven thousands of issues, many of which will not require a formal assessment. Thepieces of paper will be stamped and filed. In that sense, it may become an archivaldepartment. The risk is that too much of the EPA's resources will be committed tostandard bookkeeping exercises. The professional services offered by the EPA shouldreceive prominence and it should be doing the assessments expeditiously. The decisionsit makes must be conveyed to the redevelopment authority as quickly as possible.
A problem exists with respect to resourcing of the authority. We must ensure that anadequate amount of money is allocated for this procedure. I acknowledge that this is theresponsibility not of the Minister for Planning but of the Minister for the Environment.All the submissions will be transmitted and the authority will not need to make use ofthem. If the final report that comes from the redevelopment authority is of high quality,the authority will have to check the various submissions. I do not mean that it should notreceive all of them, but under this structure it could be snowed under by a paper chasingexercise and that is contrary to what we are trying to achieve. The period can beextended by the Minister and I assume it would be the Minister responsible for the EastPerth Redevelopment Authority.
Proposed section 34D states that the final approval must be made by the Minister but thathe shall not give it for a proposed redevelopment scheme or an amendment to an existingscheme until certain things have been done. In other words, he can give his approval if
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the EPA has said at the first stage that an assessment is not necessary, if he has received a
statement under proposed section 48F, or in the case of a dispute he must comply with
the provisions of proposed section 48J.
Mr Lewis: Otherwise it will continue.
Mr KOBELKE: Yes, with conditions attached and that is as a result of that process. The
third possibility is that if 60 days has expired without the EPA responding, it will be
deemed to be approved. It is a default clause.
Mr Lewis: That is only if the Minister elects to proceed. Obviously, you would not do it
on a default of 60 days. You would ask for reasons.
Mr KOBELKE: One would hope so. At the end of the day, when a large amount of
money is riding on the development and private interests are involved, they could report
to the courts.
Mr LEWIS: The member's argument is about resources, but there is no difference in the
procedures now and those proposed. In general terms the DEP accepts that the quantum
of work in the proposed process will be much the same as that in the current process.
The difference is the time in which the work will be done. It is accepted that there may
be a need for more scrutiny up-front but notwithstanding that, it is already being done.
Until recently all schemes were automatically referred and, as a matter of convention,
they are still referred for advice. They go over the desk of the DEP now and I dare say
they are pigeonholed if the DEP has anything to say about them. The comments about
the archives are probably true but that is the case now. Although it is accepted that
initially there may be a flush of additional work, I do not believe huge additional
resources will be needed. The Minister for the Environment supports that view. The
DEP acting for the EPA will not be the doer, because the assessment will be made
externally. The DEP and the EPA will be auditors who check off the assessment.
Mr Kobelke: It is a little more than that.
Mr LEWIS: They will set the scope or criteria, and the assessment will be made
externally. It will come back to the department before being advertised, and it will be
assessed to ensure it is within the scope prescribed. That is no different from the current
process.
Mr Kobelke: The people who have voiced their complaints to me - perhaps they have a
biased viewpoint - suggest a major problem under the existing system is that the EPA
does not report on time. It clearly indicates that lack of resources is a cause of major
problems in environmental assessment. If the resources remained the same and demand
did not increase a great deal, it is likely a major problem would arise with current
resources and workload should the anecdotal evidence to me be correct.
Mr LEWIS: I have heard that commentary, and it may be that the priorities of the DEP
need rejigging. I again indicate that it is not in my ministry. We are debating a statutory
process; we are not debating how the administration of that statutory process will be
resourced. That is another argument. It is not within my province to concede that the
DEP is inadequately resourced. With good government, the proper resources will be
made available for the administration of this Statute. It is not for me to argue in this
Committee about the resources because, firstly, it is out of my area and, secondly, they
will necessarily follow with good government.
I move -

Page 6, line 26, to page 7, line 5 - To delete the lines and substitute the
following -

the EP Act, the Authority shall -
(a) as soon as practicable, but in any event within 7 days after

the expiry of the period referred to in section 31(1)(a), or
section 34 as read with section 3101)(a), as the case
requires, transmit to the EPA a copy of each submission -
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() made under section 31, or section 34 as read with
section 31, as the case requires; and

(ii) relating wholly or in part to environmental issues
raised by that redevelopment scheme or
amendment; and

The initial Bill provided that any environmental submission must be forwarded to theEPA within seven days of receipt. The position was put by the administration of the DEPand the ministry that it means every letter received must be stamped and sent off straightaway. The point was made that these submissions will go to the DEP and the EPA andthey will wait until the close of the submission period and deal with them all at once. Iaccepted that argument, as did the Minister for the Environment. This amendmentprovides that the responsible body or authority - whether the local authority, the Ministeror the Western Australian Planning Commission - can hold those submissions and sendthem off no later than seven days after the close of submissions. That is a reasonable
provision.
Amendment put and passed.
Mr LEWIS: I move -

Page 7, line 6 - To insert before "42 days," the word "within".
Amendment put and passed.
Mr LEWIS: I move -

Page 7, line 21 - To insert before "until" the following -
if he or she has reached agreement with the Minister for the Environment
under section 48A(2)(b) of the EP Act, or

This is to stop the process for schemes that are ill-founded and have no chance of beingapproved. Rather than going through the environmental assessment and the planningprocess, at that stage the Minister can make the decision that the proposal will not
proceed.
Mr Kobelke: It will have gone through the earlier stages. Does this provision give theMinister the power to cut off the process at that stage?
Mr LEWIS: Yes.
Amendment put and passed.
Mr LEWIS: I move -

Page 8, line 5 - To insert after "whichever first occurs" the following.-
,and he or she is satisfied that the conditions, if any, to which thatredevelopment scheme or amendment is subject have been incorporated

into that redevelopment scheme or amendment
Amendment put and passed.

Sitting suspended from 1.00 to 2.00 pm
[Questions without notice taken.]

Mr KOBELKE: Proposed section 34D3(c) mentions the period of 60 days which isreferred to in section 48A of the Environmental Protection Act. As the Minister hasgiven notice that the period of 60 days in section 48A will be amended, will it benecessary to move that amendment now or will it be a consequential amendment whichcan be dealt with by the Clerk? Proposed section 34D)(2) covers the approvals alreadygiven by the East Perth Redevelopment Authority. It has put in place a process ofestablishing or amending a redevelopment scheme and the provisions of this proposedsubsection will not apply. As the Minister for Planning is responsible for the East PerthRedevelopment Authority, will he advise how many schemes are in the pipeline and willhe approve- them under the existing legislation or will he delay the procedure until thislegislation is put in place?
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I am not sure what will be the impact of proposed subsections (3) and (4) and I ask the
Minister to explain the situation to the Committee. They allude to the fact that the
Minister cannot exercise certain powers unless he directs the authority to ensure
compliance. I thought compliance would be caught up in the provisions already referred
to under this amending clause. Perhaps that is not the case and proposed subsections (3)
and (4) are required to cover a window through which certain proposals must pass but do
not ensure total compliance. These proposed subsections are really a catch-phrase to
ensure that the Minister, in exercising his powers, ensures that the authority has complied
with the provisions of the legislation. Will the Minister clarify the situation?

Mr LEWIS: It is not intended to amend the East Perth Redevelopment Act to deem
approval within 28 days of a scheme or scheme amendment which goes to the
Environmental Protection Authority for assessment. The reason is that only one town
planning scheme exists at East Perth and one amendment is at the public exhibition stage.
There is not the quantum of town planning schemes coming through which would require
the trigger of 28 days.
Mr Kobelke: My question was not the substantive issue of how the 28 days will work. I
was referring to the EPA Act. If that Act is amended as suggested, there will no longer
be a period of 60 days, but a period of 28 days.

Mr LEWIS: It is 28 days and 60 days. If the EPA does not notify what it will do within
28 days, the scheme will be deemed to be assessed. All the EPA has to do is say in a one
liner that it will assess this scheme and then the time is extended to 60 days.

Mr Kobelke: I understand the process. I will raise this matter again when we debate
clause 19. Either I do not understand it fully or there is a technical problem with the
drafting. It is a matter that must be resolved.
Mr LEWIS: Proposed subsections (3) and (4) are transitional and any scheme that has
commenced these processes prior to the enactment of the legislation is exempt. Proposed
subsection (3) says that notwithstanding that, it could be called in. In other words, the
Minister can direct them to do it even though the process has started.

Mr Kobelke: Does that apply to a scheme that has gone through the approval stage?

Mr LEWIS: Subsection (4) gives the Minister the power to make them do it.

Clause, as amended, put and passed.
Clause 9: Section 47A inserted -

Mr KOBELKE: I ask the Minister to clarify how proposed new section 47A will operate
with respect to enforcement and penalties. I refer to proposed subsection (3) which states
that the Minister may by order in writing served on the person who is undertaking the
development, direct the person to stop doing so for such period, beginning immediately
and lasting not more than 24 hours, as is specified in the order. I am not sure whether
this provision is intended to be more than a stop work order. The Minister may also
direct the authority under proposed paragraph (b) to serve a notice on the person
undertaking the development directing the person to take such steps as are specified in
the notice. That person must comply with the direction. The Minister may also cause
such steps to be taken as are necessary for the purpose of complying with the conditions.
I am not suggesting this mixture of provisions will not work, but I am concerned about
how they are supposed to work and how effective they will be.

Under section 48(4) of the East Perth Redevelopment Act the authority and not the
Minister has the power to take this action. Why in this case must the Minister be
involved, rather than the authority taking this action as applies in the previous clause?
There is no logical flow to the three options in proposed new section 47A. In the current
Act section 47 clearly sets out the time frames. Proposed new section 47A contains only
indirect reference to the time for compliance. Presumably, when an order is made
compliance will be sought within a specified period. Without that, it may be difficult to
enforce the penalties. Therefore, I suspect there will be a requirement to comply within a
specified time. Section 47 of the principal Act states that the authority may by notice in
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writing served on a person who is undertaking any development in contravention of
section 40, direct the person within such period, being not less than 21 days after the
service of the notice, as is specified in the notice, to alter any development undertaken in
contravention of that section. It is a clear structure that people can understand. I am not
saying there is no efficacy in the structure of proposed new section 47A, but the
provisions are different and the new section does not give the normal direction. The form
of the order issued will affect the efficiency of proceeding that matter through the courts,
if necessary.
Mr LEWIS: The 24-hour provision is lifted from the environmental legislation. It gives
the Minister or the responsible authority time to take other action or to make other orders.
Proposed subsection (3)(b) allows the authority to serve notice that certain things shall be
done in accordance with the conditions set.
Mr Kobelke: But the Minister must direct it; the authority of its own volition cannot take
that action.
Mr LEWIS: That is true, but that relates to ministerial discretion and responsibility.
Mr Kobelke: In the preceding section the authority has that power.
Mr LEWIS: When we worked up this legislation with the Minister for the Environment
and the DEP, it was recognised that we were dealing with conditions appended to a town
planning scheme. In that case it would not be responsible for another Minister to direct
an authority which is not within his portfolio. From an administrative point of view the
Minister responsible for the town planning scheme has assumed for the purposes of the
planning legislation only - not environmental matters - those various powers to enforce
the conditions set by the processes of the town planning scheme.
Mr Kobelke: They are likely to be environmental conditions in the town planning
scheme.
Mr LEWIS: Yes, but we must not forget that approvals have many conditions attached to
them. Those conditions may be set by the Water Authority, Main Roads, local
government, the EPA or other agencies. At the end of the day an appeal can be made to
the responsible Minister.
Mr Kobelke: I am not clear why the Minister must give this direction rather than the
authority having the power itself.
Mr LEWIS: It is simply because the Government, and not the authority, makes the
decisions.
Mr Kobelke: But the authority is given the power to make the decision in the section to
which I have referred with regard to simple development matters which contravene
planning requirements. Under section 47 the authority has the power to take action on
environmental conditions, but in proposed section 47A it cannot do so without the
Minister's approval.
Mr LEWIS: I have not really thought through what the member for Thornlie asked. I ami
advised the Minister for the Environment retains the power under his legislation for the
proposals rather than the Department of Environmental Protection. It is appropriate that
on the planning side he should carry that responsibility.
Mr Kobelke: I accept that as a reasoned response. Proposed subsection (1)(a), (b) and
(c) does not seem to offer a comprehensive and logical approach to the problem. Under
(a) the Minister could order a 20 hour stop. Under (b) he could more or less direct the
authority, as I read it, whereas under (c) he could simply advise the authority. That legal
construction within the paragraphs may be there for good reasons but I am uncertain
about what we are trying to achieve with proposed paragraphs (a) (b) and (c).
Mr LEWIS: It is a full sweep of power to the effect that as I read proposed section
47A(3) the Minister may by order in writing serve a 24 hour notice. It does not preclude
him from causing the authority to serve a notice. It is a bit of a double whammy, but
proposed paragraph (b) is not limited to a 24 hour notice. It is limited to orders to bring
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the proponent into line in accordance with the provisions or conditions of the scheme.
Proposed paragraph (c) refers to something not requiring a stop work order or an order
that needed specifically to be directed from me as Minister.
Mr Kobelke: Perhaps a letter of warning may be appropriate?
Mr LEWIS: Yes; subsection (3) offers a range of provisions that allow options to be
taken where necessary.
Mrs HENDERSON: I refer to the provision that allows for the 24 hours to enable a stop
work order to be placed on the development. I notice that the explanatory notes provided
with the clauses indicates that this appears to have two functions. It is not clear to me
which of them is paramount. From the comments the Minister just made I got the clear
impression that the intention of the 24 hour stop work order is to enable a more
permanent order to be served on a developer by the Environmental Protection Authority.
However, I notice that inside the brackets in his notes he says that this time will allow a
more permanent order from the couts. That suggests something different from the order
detailed in proposed paragraph (b). My concern is that an order from the courts may not
be received within the 24 hours. It is a very short period.
Mr Lewis: It is covered in proposed paragraph (b).
Mrs HENDERSON: The 24 hours is to enable the notice to be served, followed by a stop
work notice and during that 24 hours a notice can be served by the EPA. According to
the Minister's notes there seems to be the other possibility that some other more
permanent order from a court could be served. I am not sure whether that will be a more
general order that does not comne under a notice under the EPA, or some other action
through -the courts such as an injunction. If that is the case I am concemned about the
restriction caused by the 24 hours.
Mr Lewis: This is lifted straight out of the environmental protection legislation. It is
two-pronged. The Minister can serve an order covering 24 hours. The explanatory notes
say it could allow for submission to the courts. It could also allow for the responsible
authority to serve a notice to the person undertaking that development to take certain
action. If that person did not comply, under proposed subsection (4) there is a
requirement -

Mrs HENDERSON: I see that line which provides for the 24 hours and the notice served
followed by prosecution. However, the impression I have from the notes is that for some
other reason - I do not know what could be the reason - where the notice under the EPA
may not be adequate that 24 hours may be used to seek another court order. While it is
under the Minister's control to issue an EPA notice within 24 hours he could not control
some other kind of nebulous court order.
Mr Lewis: It would be done by order.
Mrs HENDERSON: What sort of court action is the Minister talking about? Could it be
an injunction?
Mr Lewis: Yes; perhaps.
Mrs HENDERSON: What if that were not handed down within 24 hours? There must
be some reason an order would not work. The Minister's notes present two different
opportunities. If he intends to take action through the court system, more than the 24
hours would be needed.
Mr Lewis: I think it is fail-safe.
Mrs I4ENDERSON: I agree that through the notice system it is fail-safe. [ support the
sequence of events. However, I refer to how the notice is triggered. The Minister for the
Enviroinment may not be satisfied with the implementation of a scheme or amendment
under the conditions placed on it. He may then consult the Minister for Planning and
presumably set out his concerns about non-compliance and what must done. However,
the Bill has no provision for the Minister for Planning to take on board those concerns
and take action. He may decline to act at all. That should not be the case. If there were
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disagreement between the Minister for the Environment and the Minister for Planning
about whether conditions were reasonable in the first place, this backdoor sort of method
should not be the point at which they will be fixed up. It should be resolved by
consultation or discussed in Cabinet or whatever under clause 48J to which I intrinsically
object. At least it would be clear that a step were being taken. At present it falls through
the loopholes.
Mr Lewis: You are saying that the Minister for Planning will not be responsible.
Mrs HENDERSON: I am not saying that. I am saying there is no point if the Minister
charged with looking after the environment has a set of objections about the compliance
of conditions on a planning scheme if the Act allows the Minister for Planning, having
had discussions with the Minister for the Environment, to ignore his concerns.
Mr Lewis: It is a town planning scheme under the jurisdiction of the Minister for
Planning.
Mrs HENDERSON: It may or it may not be. That was to be my next question. All the
way through the Minister for Planning is mentioned. The Minister explained to the
member for Nollamara that the Minister for Planning was the only person with authority
to issue directions. Surely the Minister can accept that it is quite possible that the
Minister with responsibility for the East Perth redevelopment scheme might not
necessarily be the Minister for Planning at some stage in the future. It is quite possible
that some other Minister may have that responsibility.
Mr Lewis: He will, because it is a town planning scheme. Just forget about East Perth; it
could be Joe Blow Pty Ltd.
Mrs HENDERSON: The same sorts of provisions apply elsewhere.
Mr Lewis: As I said, it could be Joe Blow.
Mrs HENDERSON: This clause deals with East Perth. At some future stage we might
have problems with these provisions if a different Minister has responsibility for East
Perth. They would not work.
Mr Lewis: The Minister for Planning has the power to administer planning law. If a
town planning scheme is brought down and passed into law, the Minister for Planning
has the responsibility for administering that town plan. A Minister who has no
responsibility over the administration of planning law cannot give directions.
Mrs HENDERSON: Effectively the Minister is saying that another Minister can have
responsibility for the East Perth Redevelopment Act but that person would not have
responsibility for the town planning scheme that governs that area. Let us just examine
that circumstance. Let us say that the Minister for Housing has responsibility for East
Perth. The Minister for Planning, because he has responsibility for the planning scheme,
can give directions in relation to the scheme that covers the whole of the area.
Mr Lewis: I can give only 24 hours notice. I can cause the authority, the proponent, to
do certain things, as the Minister for the Environment can cause things to be done outside
the planning process.
Mrs HENDERSON: That is exactly what I am coming to. The Minister is happy to
allow the Minister for Planning to get involved in that, even though it falls under another
Minister, because it is a planning process. That is exactly the argument I used last night
and today about why the Minister for the Environment should be able to direct matters to
do with the environment, even though they may concern something that falls within the
everyday workload of the Minister for Planning. I am concerned that this clause allows
for consultation and allows the Minister for Planning to do certain things, but does not
provide for any kind of reporting to anybody where there is disagreement, or any public
awareness that the Minister for the Environment thought the planning provisions were
not being complied with and expressed those concerns to the Minister for Planning, who
said that he did not agree. How is the public supposed to know about that? Where is the
accountability?
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If these environmental conditions are attached to a planning scheme, the Minister for the
Environment is charged with making sure that the scheme has been through the
environmental process; that the EPA has assessed it formally and has set conditions; and
advising that he or she does not believe they have been complied with. At the eleventh
hour the Minister for Planning can have a conversation and say that he does not agree and
will not do anything. If the Minister for Planning is to take action, I agree that the steps
set out here are very good. They are strong; they are clear, and I am very pleased to see
them in the legislation. However, I am concerned about the weak form of language used
in relation to the Minister for the Environment. In the same way that the Minister is more
than happy to defend the role of a Minister for Planning, he seems to show a reluctance in
relation to the responsibilities of the Minister for the Environment on environmental
matters.
Mr LEWIS: It must be understood that we are now dealing with subdivisional
development. The conditions have been put. They are attached to the proposition and
we are at. the subdivisional development stage. At that stage a schedule of 20, 30 or even
40 conditions could be attached to that development. Some could be under the
responsibility of the Minister for Water Resources, some under the Minister for Energy,
some under the Minister for Transport, some under other Ministers, and some under local
authorities. Does that mean that I therefore must defer to those Ministers or those
agencies to cause those conditions to be complied with? There must be one responsible
body. It is a town planning scheme and development flows through it via conditions that
get to the development stage. Every day of the week environmental considerations are
attached to development, as are sewerage conditions and all sorts of other things. The
responsible Minister for the time being under this clause is the Minister for Planning.
Mrs Henderson: Don't you recognise that environmental issues override everything else
under the EPA Act?
Mr LEWIS: They do not. The member has this fixation that there is a mistrust that the
responsible Minister will not do the right thing.
Mrs Henderson: I am talking about a legislated Act.
Mr LEWIS: I do not accept that. I believe all govemnment Ministers are responsible
people and they will do their duties and administer their responsibilities properly. I do
not except that the Minister for the Environment must override another Minister. The
Westminster system does not work that way. The member knows that. No Minister has
primacy over another Minister's responsibility. The member for Thomlie has been in
Cabinet and she knows that.
Mrs Henderson: You know that under the EPA Act environmental conditions take
primacy.
Mr LEWIS: The fact is that the conditions are set under town planning legislation.
Therefore, they become the responsibility of the Minister for town planning of the day.
Dr EDWARDS: I will pick up on the points made by the member for Thomlie about the
strength of the language in this clause. This situation emanates from Section 48H of the
Environmental Protection Act as it will appear when we pass this legislation. In effect,
this says that a responsible authority shall monitor what is going on, and that is a good
thing. If the responsible authority finds the conditions have not been complied with, it
shall report that non-compliance to the responsible Minister. The responsible Minister
then '$hall", which is quite strong language, advise the responsible Minister - that is, the
Minister for the Environment in this circumstance because we are dealing with the
Envir6nmental Protection Act - who shall also cause steps to be taken to achieve
compliance. All of that is good but section 48H(4) says that if the Minister - in this case
the Minister for the Environment - is not satisfied, he or she can consult the responsible
Minister. If he or she is still not happy with the outcome of the consultations, he or she
then gives the responsible Minister recommendations about what the responsible Minister
and his or her authority should do to achieve compliance with the conditions.
All of:that is fine and good. It is very clear and it seems to be reasonably thorough. The
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difficulty I have is that once that process has been gone through and, according to the
Minister for the Environment, it has failed - that is what the Minister for the Environment
would be saying if he gave advice to the responsible Minister under section 48H(4) - we
then move to the proposed new subsection being inserted into the East Perth
Redevelopment Act. The language changes and the word "may" is used. Suddenly the
language is being watered down for what must be a serious situation because the process
has managed to get through all the steps outlined in section 48H(4) of the Environmental
Protection Act.
Mr LEWIS: There is a very simple solution. No ability exists in the conventions of
Westminster executive government for one Minister to direct another Minister, and that
is the problem.
Mrs Henderson: He does not need to direct the Minister, but he could direct in relation to
the conditions.
Dr EDWARDS: The Minister is almost including that anyway by inserting the
amendment he will be moving. It seems a very circuitous way of going about this. In the
East Perth Redevelopment Act the Minister has watered down the language whereas the
changes to the Environmental Protection Act use stronger language. Penalties are not
included in the Environmental Protection Act but are under separate legislation. How
will the penalties under the Environmental Protection Act differ from those under the
East Perth Redevelopment Act?
Mr LEWIS: Right through the language the member will see that the Minister "shall
advise" and not "direct". I have been trying to make the point that it is untenable in the
ministerial processes of Westminster government for one Minister to have primacy and to
direct another Minister. We are saying that because the Minister for Planning has
responsibility for planning law the Minister for the Environment "shall advise" and not"shall direct". I thought that the member was bigger than this, but it seems that the
member is saying that the Minister for Planning -not necessarily me but whoever as
some future incumbent - is not to be trusted. I think that Ministers are responsible and
carry out their duties as they deem fit, but one cannot have and we will not accept, and I
do not think the member's Government would accept, one Minister having primacy to
direct another Minister.
Dr Edwards: We are saying that you have set up a very complicated system.
Mr LEWIS: It is to dr-aw attention to the circumstances.
Dr Edwards: It is circuitous.
Mr LEWIS: No, it is there because the Department of Environmental Protection and the
Environmental Protection Authority wanted the ability to pursue something if they
deemed it was not being done properly, and they could ask their Ministers. They cannot
direct me. They cannot direct the responsible authority, because they do not have power.
Their Minister can advise me, as the responsible Minister for the time being, and I would
take cognisance of that advice and do what should be done. The member's whole
argument is based on mistrust, because the Minister of the day is not seen to be pro
anyone or whatever. The penalties under the planning legislation are twice those under
the environmental legislation.
Mrs HENDERSON: I recognise that some of the penalties under the planning Act are
more comprehensive than those under the Environmental Protection Act. We have no
argument with that.
Mr Lewis: We amended them last year.
Mrs HENDERSON: Yes, some sections have been amended and that is good, but other
sections obviously require major amendment. We are not necessarily talking about one
Minister directing another. The word "consult" could be replaced by "advise". If the
Minister for the Environment after this lengthy, comprehensive process finds that
conditions are not being complied with, a statutory obligation of the Minister could be to
advise the Minister for Planning of that noncompliance. We could then be in a position
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where the Minister for Planning "shall" use one of the following methods to ensure
compliance, not that he "may". If it is to be "may", at least there should be something of
an accountability provision -

Mr Lewis: Here is the mistrust again.
Mrs HEND1ERSON: The Minister takes this personally.
Mr Lewis: It is mistrust.
Mrs HENDERSON: We are not talking about this Minister or the current Minister for
the Environment; we are talking about whoever has responsibility at the time. If we are
to put in place a discretion where the Minister may take certain actions, at least we
should have something which provides that if the Minister does not take that action he or
she should publish the reasons. The Minister represents the very end of a lengthy
process, and if the last link is so weak, as this is, the whole chain is useless. It is no good
having a strong assessment process at the beginning to work out the conditions if, when
one gets to the end of the chain and the conditions are not complied with and there is no
comeback, the Minister is not required to advise of that noncompliance. There is no way
to report to the Parliament or anywhere else. That is what is missing here. The Minister
for Planning should be required and the word should be that he "shall" - not "may" - use
certain powers. That is not one Minister directing another but a Minister taking
cognisance of a report after a lengthy process, which says that environmental conditions
are not being complied with; the Minister for Planning could then be required to do
various things. If he did not issue a 24 hour stop work notice he could be required to
report to Parliament or wherever to give the reasons he has decided not to do that. That
is called basic accountability to this Parliament; otherwise, the whole process falters at
that end point. That is what we are concerned about.
Mr LEWIS: I move -

Page 10, lines 4 and 5 - To delete ", controlling or abating pollution caused by".
Page 10, lines 14 and 15 - To delete ', controlling or abating pollution caused by".

The simple explanation for this is that I am not the Minister for the Environment and
therefore am not the Minister responsible for controlling or combating pollution.
Amendments put and passed.
Mr LEWIS: Inmove -

Page 10, after line 22 - To insert the following subclause -

(5) Nothing in this section prevents or otherwise affects the application
of Part V of the EP Act to -

(a) a development referred to in subsection (2); or
(b) pollution caused by any non-compliance with an

environmental condition referred to in subsection (3).
Amendment put and passed.
Clause, as amended, put and passed.

Progress
Progress reported and leave given to sit again at a later stage of the sitting, on motion by
Mr Lewis (Minister for Planning).
[Continued on page 10754.1

LOCAL GOVERNMENT AMENDMENT (OPEN AND PUBLIC INQUIRY)
B ILL

Second Reading
Resumed from 18 October.
MR OMODEI (Warren - Minister for Local Government) [4.32 pm]: The Government
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opposes this Bill for a number of reasons, many of which have been espoused in this
House on previous occasions. It is important that we go back through time and look at
the Wanneroo issue and the question of whether open and public inquiries should be
held. As many members will know, this debate goes back to the early 1980s. A number
of calls for inquiries were made at that time. I will quote from some of the publications
on this issue. The Sunday Times on 15 October 1995 under the heading "Trio battled to
lift lid on Wanneroo Inc" states that Arnold Danimers, Norma Rundle and Bill Marwick -

... were disappointed when there seemed to be little action from then local
government minister David Smith.
Early in 1991 they gave Mr Smith documents and information on alleged
breaches of financial-interest laws by some councillors, including Bradshaw.
They had several meetings with Mr Smith.
But it was not until December of that year that Mr Smith finally announced the
first investigation into the northern suburbs council.
Mr Dammers, now Wanneroo Mayor, made complaints as early as 1989 to then
local government minister Gordon Hill about the alleged abuse of councillors'
powers.

He said that he went twice to the Labor Government with complaints, but it did not want
to know him. It seems that the Labor Party wanted to get something on the Liberal Party.
Bill Marwick was also concerned that nobody wanted to know. He said -

The real irony is that at the time these things were happening, and we were trying
to draw attention to them, nobody wanted to know.
Even after we had gone to the minister it took quite some time for the government
to launch the inquiry.
I have to ask myself whether the inquiry was politically motivated because of the
forthcoming elections or whether it was out of real concern.

This is a recent publication expressing concerns of current and past councillors. The
issue goes back further than that. We must examine the motives of the Opposition when
it calls for open and public inquiries or immunity under this amendment Bill. On 18
January 1985 there was a huge splurge in the press at Wanneroo when the then Minister,
Jeff Carr, was scathingly criticised by the Wanneroo council. Mr Carr had oisdered a
report by the Department of Local Government, the Office of the Auditor General and
others. He refused to release the report, which had been compiled over a five month
investigation by those bodies. Instead of releasing the report he issued a press statement
that was a summary of the findings. On 30 January at the special council meeting called
by councillor Nick Trandos about investigations into the shire by the Minister for Local
Government, Mr Carr made a statement about the findings of investigations. The council
responded by calling on the then Premier, Brian Burke, to sack Mr Carr and publish the
reports. Mr. Burke refused to sack Mr Carr and refused to make the report public. There
was real concern at that time.
In 1992 the then Minister for Local Government, David Smith, had already taken a
considerable amount of time to instigate the Kyle inquiry. In Hansard of 14 October
1992 he states -

I approach the question of the appointment of inquiries with the utmost
reservation. Regrettably, not a week goes by when I am not requested by some
community group or individuals in the community to appoint a committee of
inquiry into a local authority. I do not believe that is fair on local government..
In the case of Wanneroo, from the first day that I became Minister I was
approached by people wanting me to hold that inquiry. I frankly resisted for a
long time ...

That Minister, David Smith, had conducted inquiries into the City of Canning and Shire
of Busselton. None of the outcomes of those investigations was pursued or published.
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Again Mr Carr, Mr Smith's predecessor, was scathingly criticised by all and sundry in
the Wanneroo area. It appears that a lot was going on in the City of Wanneroo a long
time before David Smith called the Kyle inquiry. There were interesting players in the
scenario. The shire president, Keith Pearce, was the brother of a former Minister in this
House, Bob Pearce. He also was critical of the then Minister. An article states -

"The Minister, in his letter to me, acknowledged that he had found enough proof
to lay charges, but he didn't want to stop the council moving ahead," Mr Pearce
said.
Mr Pearce also criticised the Minister for not making the complete report of the
findings of his inquiry public.

Again, there is a connection with the Labor Party. The Wanneroo City Council
experienced a number of problems. In more recent times Arnold Dammers, the Mayor of
the City of Wanneroo, said on Richard Utting's show on 6WF on 13 September 1995:
"It's always going to be a controversial one and that's just, again, a fact of life." Of
course, he was referring to the huge growth in the City of Wanneroo, with expanding
subdivisions and planning procedures, and a council under a lot of pressure from the
community. He continues: "A royal commission, in my opinion, would be a total waste
of money." He went on to say that people should not draw. the conclusion that he was
saying that just because he was the mayor, he really believed that. He stated further -

What should happen is that part of the inquiry, the Kyle inquiry, was never
completed and Bradshaw was never questioned. I believe that Richard Court
should allow Peter Kyle to finish his inquiry by questioning Bradshaw. He
should reinstate Peter Kyle, question Bradshaw and give him the powers to follow
up ... anything that comes from that and that finishes the Kyle report.

That is exactly what this Government has done in my term as the Minister for Local
Government.
The independent member for South Perth, Phillip Pendal, in an interview with Ron
Edwards on 12 September 1995, said that he had written to me on 6 September. He also
said -

Now, I think the public's got probably, a pretty short fuse in the matter of royal
commissions because of the costs that are invariably involved. I was very
deliberate, therefore, in asking for the Kyle inquiry to be reopened under its
previous terms of reference and with modest resources, but better resources than
Mr Kyle was given in 1992 to do his original report.

That is something that the Government has done. It has actually given more than modest
resources. The current Kyle inquiry into the City of Wanneroo is certainly well
resourced and up to date. We now see the inquiry in session.
Againi' s?.me anomalies have arisen. I indicate my concern at the Opposition's stance.
The member for Mitchell, Hon David Smith, called the inquiry back in 1992. We know
that the report was tabled at 6.19 am, just before Parliament rose on 3 December 1992.
The inquiry report was dumped on the Table. There was no time to debate it or to
indicate where the inquiry was going or what were the motives behind it.
The Opposition came into this place with an amendment Bill to give immunity to local
government inquiries, and on 27 August 1992 the then Labor Government introduced
into Parliament a local government amendment Bill similar to the one we are debating.
That begs the question: What happened to that legislation? On 27 August it was second
read by the then Minister, Hon David Smith, but it was not proceeded with. Why? Was
the reason that there was too much legislation before Parliament?
Mr Ripper: It might have been because of opposition obstruction.
MW OMODEI: I do not think that that was the case at all. Labor did not proceed with the
legislation. The member for Belmont might be able to tell me some other reasons.
Mr Ripper: Did we have a majority?
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Dr Gallop: Of course we did.
Mr OMODET: On 14 October 1992, the member for Victoria Park, Hon Geoff Gallop,
told the Estimates Committee -

We originally wanted to pass the amendments to the Local Government Act to
enable the inquiry to have the privileges attached to it, but that has not proved
possible, so they are doing what they can.

That was a pretty feeble excuse. The then Government might have been concerned that
some evidence might have come out of an inquiry that could have damaged it. I suspect
that that was probably the case.
Mr D.L. Smith: Pigs might fly, too.
Mr OMODET: The member for Mitchell would have to agree with what has happened in
the recalled Kyle inquiry to date.
Mr D.L. Smith: The legislative program was obstructed -

Mr OMODEI: That is drawing a fairly long bow.
Mr D.L. Smith: The only reason that the legislation did not proceed was your
obstruction. The motivation was on your side.

Mr OMODEI: I was in Parliament in 1992, but I cannot recall the obstruction about
which the member for Mitchell is talking. I recall clearly, however, the tabling of the
report and the panic that was associated with it, particularly on the part of the member for
Mitchell.
Mr D.L. Smith intetjected.
Mr OMODET: For whatever reason, the then Government had an amendment Bill with
which it did not proceed. It had adequate time from August until the recess.

Mr D.L. Smith intetjected.
Mr OMODET: The member for Mitchell had ample time. At that time, we passed 15
pieces of legislation in one day.
Mr D.L. Smith interjected.
The DEPUTY SPEAKER: - Order! I call the member for Mitchell to order - not
formally - because he is interjecting incessantly. If one interjection is not taken up by the
member on his feet, the message should be received.

Point of Order

Mr D.L. SMITH: The Minister attempts to impute a motive by suggesting that there was
deliberate delay on our part because we were frightened of what might come out of the
use of those powers. I responded on two or three occasions. You, Mr Deputy Speaker,
consider that that is too much interjection. I worry about whether Parliament is just a
rubber stamp of the Executive or whether you, Mr Deputy Speaker, are interested in
responding to the direction of the royal commission and the Commission on Government
and making Parliament a body that brings the Executive to account and is not just a
rubber stamp.
The DEPUTY SPEAKER: Order! The member for Mitchell knows full well that any
interjection is disorderly.
Mr D.L. Smith interjected.
The DEPUTY SPEAKER: I formally -call the member for Mitchell to order. It is highly
disorderly to interject when I am on my feet. The Hansard record will clearly show that
there were several interjections by the member for Mitchell. I did not call him formally
to order, but I brought it to his attention that I would do so if he continued. That has
nothing to do with what is being said in this place. Members have the right to say what
they want to say and to be heard.
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Debate Resumed
Mr OMODEI: The member for Mitchell seems to be very tender on the issue. I remind
him of an article in The West Australian of 14 November 1995, headed "Labor plotted:
Bradshaw", which states -

Former Wanneroo Mayor Wayne Bradshaw claimed yesterday that there was a
Labor-backed conspiracy with links to the highest levels of the party to gain
control of Wanneroo City Council.

It goes on to refer to evidence that was reported to the Kyle inquiry. It also names
several Labor figures and members of Parliament who actually interfered in the day to
day running of the council.
Dr Gallop: The claim was made.
Mr OMODEI: The claim was made; it was in evidence to the Kyle inquiry. The member
for Victoria Park cannot deny that for one minute. It is all right for the Labor Party to
make all kinds of allegations about government members in Parliament without
substantiation, but when the boot is on the other foot, they scream like children. We will
find out, as a result of the Kyle inquiry, all issues relating to the inquiry. The Labor Party
had legislation which was second read, but it did not proceed with it. Exactly the same
thing is before Parliament now. It begs the question why the legislation was not
proceeded with at that time. I inform the member for Mitchell that the action taken by
me as Minister and by the Government was on advice from the proper authorities. As for
the terms of reference, on 6 October 1995, Mr Kyle said -

I don't see any difficulty with that at all. I really don't see what the fuss about the
terms of reference are. They are perfectly adequate and very wide.

I am told that inquiries under section 683 of the Local Government Act have been
conducted in the past , and they have been conducted without public hearings. Not all
royal commissions in the past have involved public hearings. Even if section 683 of the
Local Government Act were amended to incorporate all the provisions of the Royal
Commissions Act, it would not necessarily follow that Mr Kyle would conduct all or any
of his inquiries in public. It would be at his sole discretion, but it could be expected that
regard would be had for the concerns expressed by the prosecuting authorities. That
occurred last week when the Kyle inquiry was re-established and Dr Bradshaw gave
evidence in a public hearing. So much mud was being thrown by the Labor Party, trying
to impugn reputations of members on this side of the House, that in August 1994 the City
of Wanneroo unanimously carried the following motion -

That Council write to the Leader of the Opposition requesting that he direct his
Parliamentary Members to:
a. cease the campaign of disinformation, half-truth and innuendo directed at

the Wanneroo City Councillors past and present.
b. If they have any information which will help the Police bring to justice

any wrong doers, that they immediately pass this onto the Police and not
use Parliamentary privilege in their cowards' castle to attack all in sundry.

As recently as last week we saw the same sort of behaviour from members on the other
side of the House. In the Leader of the Opposition's second reading speech he
jeopardised matters which are sub judice knowing full well, as a practising lawyer, that it
is the convention of this House that sub judice matters not be raised. The member for
Peel on more than one occasion has made many allegations which have not yet been
substantiated.

Point of Order
Mr RIPPER: When the Leader of the Opposition made his second reading speech on this
Bill, a number of points of order were taken about sub judice references. Those points of
order were not upheld, but the Minister continues to assert that the Opposition breached
the standing orders of this place by raising sub judice matters. In so doing, he is
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canvassing the rulings of the Speaker and the substitutes for the Speaker on that occasion.
He should not do that.
The ACTING SPEAKER (Mr Johnson): I remember the issue clearly, and I have
listened carefully to the Minister's comments today. The Minister spoke about the
conventions of the House rather than breaches of the standing orders. Earlier today,
discussion took place on conventions and standing orders of this House. Therefore, the
point of order cannot be upheld with regard to the Minister's comments so far.

Debate Resumed
Mr OMODEI: Thank you for your wise counsel, Mr Acting Speaker. I did not wish at
any time to question the Speaker's ruling. However, I understand from discussions with
the Director of Public Prosecutions that had the case been advanced by a couple of
weeks, the statements by the Leader of the Opposition could have jeopardised the whole
case.
Dr Gallop: But it did not, so what is the point of that comment?
Mr OMODEI: The Leader of the Opposition knew the case was before the courts, but he
did not know how far it had progressed. He sought to denigrate someone by using the
privilege of the Parliament - that is not unusual for members opposite. It has occurred on
dozens of occasions when the member for Peel froths at the mouth. It is a miracle that he
has not suffered apoplexy before now. Members opposite are quite happy to cast
aspersions on those on this side of the House, but until last week the Opposition in this
State had not provided one skerrick of evidence to the police or the inquiry.
Mr D.L. Smith: If you allow this Bill to go through, we will show you the evidence.
Mr OMODEI: If the member for Mitchell has any evidence, he should take it to the
proper authority.
Mr D.L. Smith: When it is privileged. You are protecting the guilty.
Mr OMODET: The member for Mitchell would know where all the skeletons are hidden
in the Labor Party. He can hide in this House.
Mr D.L. Smith: The only reason you are protecting the guilty is that they are party
brethren of yours.
Mr OMODEI: I understand Mr Kyle has received information from the Labor Party and
it was all evidence that had been dealt with before. It will be interesting to see what
eventuates. It is important to read into Hansard a report of some of the actions I have
taken since I have been Minister for Local Govemnment to make the Government's
position clear.
Mr D.L. Smith: You have been Minister for three years and done almost nothing in
relation to Wanneroo.
Mr OMODET: When the member for Mitchell was Minister for Local Government he
earned a reputation for being absolutely incompetent. Not one Bill relating to local
government was brought into this Parliament and passed through any stages when he was
Minister. On 18 September I wrote to Mr McKechnie as follows -

There has been considerable public comment on whether or not there should be a
further inquiry into the City of Wanneroo.
There is some concern that Mr Peter Kyle was precluded from completing his
inquiry due to the unavailability of Dr Wayne Bradshaw, a central figure in the
matters the subject of the inquiry. Without canvassing the accuracy of the
perception, as the responsible Minister, I want to examine what might flow from a
decision to reopen the inquiry.
I understand that police investigations and prosecutions have arisen from the 1992
Kyle inquiry. I am concerned that reopening the inquiry at this timne might
impede or prejudice police investigations or the work of your office.
I would appreciate you informing me, in writing, as to whether you consider it
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appropriate or necessary to reopen the inquiry. I need to be assured that such adecision will not adversely affect the workings of your office or police inquiries.
Mr D.L. Smith: What is the date of that letter?
Mr OMODEI: It is 18 September 1995.
Mr D.L. Smith: That is two and a half years after you were appointed Minister. Two and
a half years of doing nothing.
Mr OMODET: The member for Mitchell had months to deal with the Kyle inquiry, and ifhe reads the Local Government Bill he will find all the measures recommended by theKyle inquiry have been included. The Director of Public Prosecutions replied to my
letter on 20 September 1995 as follows -

Dear Mr Omodei,
CITY OF WANNEROO
Thank you for your letter of 18 September 1995.
1 received a copy of the Kyle Report on 27 October 1993 from the then Leader of
the Opposition, the Hon Dr Carmen Lawrence MLA.
After I read the report I formed an opinion that the report disclosed suspected
offences. In considering whether to bring charges, I asked the Commissioner ofPolice to have matters investigated. This request was made under powers given
to the Director under s.22 of the Director of Public Prosecutions Act 1991.
I have this day written to the Commissioner of Police asking for a realistic
timetable as to when investigations will be completed.
I have noted some of the Parliamentary and media comments which have been
made following Dr Wayne Bradshaw's conviction for corruption.
I note also that at pp. 1 -5 of the Kyle Report it was stated:

"The inquiry has undoubtedly been greatly hindered by the absence
overseas of Dr Wayne Bradshaw a former councillor and mayor of thecity. Many of the allegations received concerned his actions and he was
invited to give evidence to and to be represented at the inquiry. He made
a written submission containing allegations about other people but did notrespond to the invitation to give evidence. The fact that he is now resident
overseas made it impossible for the inquiry to compel his attendance. The
inquiry is satisfied that it gave him every opportunity to attend and thus
extended natural justice to him."

The letter continues -

I regret that until I have a response from the Commissioner of Police I am not in aposition to advise whether re-opening the inquiry would impede or alternatively
assist investigations.
There is a related matter. Publication of a report consequent upon an inquiry
might prejudice the trial of any person who is undergoing prosecution on a matterrelevant to the inquiry. At this stage, the only prosecution which meets that
description is that of Edward William Hodgkinson who is charged with 2 counts
of official corruption.
You will note the distinction I have drawn between publication of the report and
the holding of an inquiry. An inquiry may be held with suitable safeguards to
protect an ongoing prosecution. Those safeguards include the taking of certain
evidence in camera.
As soon as I have received a reply from the Commissioner of Police I will write
again.
Yours sincerely
JOHN McKECHNDE QC
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That correspondence was tabled in the Parliament. Mr McKechnie wrote to me again on
29 September as follows -

CITY OF WANNEROO
I refer to my letter of 20 September 1995.
1 have now had the benefit of two conferences with the Commissioner of Police
and a conference with the investigator and other senior police officers.
Although some considerable time has past since the Kyle Report, the police have
been required to pursue a number of avenues of inquiry in relation to different
allegations.
Those investigations have not been completed but in my view it would be
rea1sonable to expect that investigations will be finalised by the end of December
this year.
In my opinion, the interests of justice would best be served by allowing police the
opportunity to finish their investigations.
The holding of a Royal Commission to gather evidence of possible criminal
conduct is unusual. If there is evidence of criminal conduct, the proper way for
those matters to proceed is by way of prosecution where the rights of all
concerned can be protected.
Therefore, at this stage, I would not recommend a general inquiry until such time
as the police investigation has been finalised. After the investigation is
completed, then you will be in a better position to assess whether the public
interest requires a commission of inquiry and its possible terms of reference. That
is a matter entirely for you and a question about which I do not express an
opinion.
I would renew a plea made publicly by me last year to the effect that if any person
has information of suspected criminal conduct in relation to the affairs of the City
of Wanneroo they should forthwith contact the police, particularly Det lnsp Jock
McNaughton at the offices of the Fraud Squad - phone 223 3004. In the end, the
police are largely dependent on information received, and if individuals do have
relevant information which may be able to be verified, they should forthwith
contact Det Insp, Jock McNaughton.
There is one inquiry possible which in my opinion would not impede the police
investigations or current prosecutions.
As I mentioned in my letter of 20 September, Mr Kyle was of the view that his
inquiry had been greatly hindered by the absence overseas of Dr Wayne
Bradshaw.
Dr Bradshaw is now in Western Australia and if an inquiry with the power of a
Royal Commission, including the power to summon witnesses and compel
answers, was to be formed for the purposes of taking evidence from Dr Bradshaw,
I do not consider that either current police investigations or current prosecutions
would be prejudiced, provided the evidence were taken in camera.

Again, that correspondence was read and tabled in Parliament. I have another letter
addressed to the Minister for Police from the Commissioner of Police, Mr Falconer,
relating to the City of Wanneroo. It reads -

Since my last advice to you on this matter, there has been a conference between
Assistant Commissioner Mott, his principal investigator in the matter and Mr
McKechnie.
Following that meeting the DPP and I have further discussed the matter only
yesterday. We are in agreement that the police investigation should be permitted
to continue its proper course, with the objective of completing all avendies of
inquiry by the end of December this year.
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Mr McKechnie has expressed his opinion in regard to a Royal Commission in his
letter to the Minister for Local Government. My view isuquite simply that there
ought not be a police investigation and some form of udicial inquiry running
concurrently. Given the time that has already been put into the police
investigation, I do not see that allowing it to continue its work for three more
months is against the public interest.
Detective Inspector Jock McNaughton (telephone 223 3004) will now bemanaging the continuing inquiry. People who claim to have evidence regarding
criminality and corruption involving the Wanneroo Council should be advised to
pass on their accusations to that officer.
I am aware that Mr McKechnie has commented on one aspect that could be
addressed without impeding the police investigation or the pending court
prosecutions and I concur with his view on that matter.

Subsequent to that correspondence, we reopened the inquiry into the City of Wanneroowith the same terms of reference used in the 1992 inquiry. I understand thatCommissioner Kyle now has all the resources he requires including three investigators,appropriate staff and office accommodation, and that he has already begun hisinvestigations. A public hearing was held on Monday this week. The important point isthat Mr Kyle is not fazed about the issue of immunity. An article in The West Ausstralian
on I1I November, headed "Public Forum for Bradshaw" reads -

Lawyer Peter Kyle announced yesterday that Bradshaw's evidence would be inpublic. But he warned that he had power to suppress evidence which could result
in civil actions ...
Mr Kyle said the decision to hear Bradshaw's evidence in public might come as asurprise, given that Parliament had not even debated, let alone passed, Opposition
Leader Jim McGinty's proposed legislation. to protect witnesses from defamation
actions.
"First of all, I have the power to do it; secondly, it's in the public interest to do it;and thirdly, if in fact problems arise, if defamatory statements are made, then it iswithin my power under Section 19(b) of the Royal Commissions Act to suppress
that evidence," he said.

Mr D.L. Smith: Get the transcript of what he said.
Mr OMODEI: I am quoting from The West Australian. I understand that a number ofallegations were made at the hearing. It was a public hearing, which the Opposition
consistently said would not occur. I have consistently said that it is up to Mr Kyle how
he runs the inquiry.
Mr D.L. Smith: Listen to his advice about the need for this legislation.
Mr OMODEI: The reports produced when the member for Mitchell was the Minister forLocal Government were never forwarded to the Crown Solicitor for advice regardingtheir tabling. The member for Mitchell just plonked the reports on the Table inParliament as quickly as possible, to get them published to protect his backside. TheGovernment and I have adopted the proper approach by seeking advice before calling theinquiry. We called the inquiry on the recommendation of the Director of Public
Prosecutions, the Commissioner of Police and the Crown Solicitor. That is the right wayto go. The Opposition should allow Mr Kyle's inquiry to proceed unimpeded.
Mr D.L. Smith interjected.
Mr OMODEI: The member for Mitchell continues to interject. He knows that the finalreport of the second Kyle inquiry will receive privilege and protection when it arrives inParliament. I could go on longer because I have much more information. The LaborParty in this State has tried to gain political capital from making allegations under theprotection of Parliament. It is time for members opposite to produce the evidence, and
the forum in which to give that evidence is the inquiry. If the former Minister for LocalGovernment has any evidence that he thinks should be brought to the inquiry's attention,
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he should do just that. The whole exercise by the Opposition smacks of opportunism.
Today the promoter of the legislation, the Leader of the Opposition, is not in Parliament.
He does not have the ability to respond to his legislation. Had he maintained the proper
decorum of this place, he would be here to respond to his legislation.
MR PENDAL (South Perth) [5.07 pm]: I will be mrercifully brief because I have
spoken on a number of occasions in favour of the notion of reactivating the Kyle inquiry.
I take this opportunity to congratulate the Government for doing that even though it took
a fair bit of pressure to do so. I signal my intention of supporting the second reading of
this Bill but in the course of that I want to do two things: First, I repeat my earlier view
that I have some doubts, notwithstanding opinions to the contrary, that we actually need
this Bill. Nonetheless, to put it beyond doubt, I intend to support it. Secondly, I wish to
touch on the current state of the Royal Commissions Act. I will suggest in the course of
that, although this is an amendment to the Local Government Act, the time has come to
ask the Government for a comprehensive review of the Royal Commissions Act 1968. In
the course of what I hope will only be a few minutes I want to develop the reasons that
the Act has outlived its usefulness.
I refer to a letter that I received from the Leader of the Opposition on 19 October in
which he outlined his intention to proceed with the Bill currently before us. By way of
synopsis we are talking about an amendment that will put beyond any doubt the
privileges and immunities that would be attached to an open and public inquiry under
section 683 of the Local Government Act. That is it in a nutshell. I have said in this
House on previous occasions and publicly, and the Minister has quoted one of my radio
comments today, and I repeat again that I find it difficult to conclude that any powers are
lacking under section 683 of the Local Government Act, given that subclause (2)
provides that an inquiry so constituted under that section shall have all the powers of a
royal commission.
The Leader of the Opposition quoted from a letter which was written by the Senior
Assistant Crown Solicitor on 26 March 1992 and addressed to either the then Attorney
General or the then Minister for Local Government. The Senior Assistant Crown
Solicitor was referring to the first Kyle inquiry into the Wanneroo City Council; I say
that to distinguish it from the reconstituted Kyle inquiry. The letter states -

It would appear that Mr Kyle would be taking grave risks in holding an open
inquiry. There would, however, appear to be no real difficulties in holding a
closed inquiry.

That is the reasonable concern of the Opposition in introducing this Bill, and it is a
concern which I share, because, in my view, that would be as ludicrous as having
conducted the Easton or WA Inc royal commissions as closed inquiries. The letter
continues -

Adequate protection would apply in that case.
That is, it would apply in the case of a closed inquiry -

However, statements made at a media conference would be most unlikely to
receive the protection of privilege.

I question the relevance of that part of the advice, because at this stage we should not
concern ourselves with whether privileges, protections or immunities are attached to
someone at a media conference. I am the last one to suggest that media conferences are
not important, but it begs the question and suggests, in my mind at least, that the
protections that exist already under section 683 of the Local Government Act, as an
extension of the Royal Commissions Act, are quite sufficient to protect, even in. open
session, the immunities and privileges of anyone who appears at a Kyle-type inquiry. My
point is reinforced by the fact that the concern that was expressed in 1992 was about what
one might call an extracurricular activity of a Kyle-type inquiry; that is, when a
commissioner such as Mr Kyle steps outside of the commission, whether it be open or
closed, and goes into some form of media conference.
Mr D.L. Smith: I do not think anyone would argue with that. The real concerni was
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whether, if the media were in attendance at public hearings and reported those public
hearings, those reports would be privileged.
Mr PENDAL: The member for Mitchell gave me a bit of a lecture last night about
attending law school, and I did warn him that one of the problems about lawyers is that
they sometimes take too seriously what they have learnt at law school. The member for
Mitchell has not made the distinction that I believe the Senior Assistant Crown Solicitor
failed to make in 1992. 1 believe that under section 683 of the Local Government Act,
which picks up the entire provisions of the Royal Commissions Act, it is possible to
appoint someone under the Local Government Act who has the powers of a royal
commissioner and is covered by all of the immunities and privileges that are attached to a
royal commissioner. To the extent to which there is any doubt, and I do not think there
is, we should put it beyond doubt; for that reason, I support the Bill moved by the
Opposition.
Mr Bradshaw: What protection do you get from people who make malicious and
outrageous statements?
Mr PENDAL: That is a fair question. The risk we run in opening to the public our
Parliament, our Supreme Court and all of our other jurisdictions is that someone may
sneak through the system and say something that is totally false. It will then receive the
qualified privilege that if the media report it - they are immune from prosecution if it is a
fair, reasonable and accurate report. The member will know that there are people in this
and other Parliaments who make malicious comments - and remedies are available; some
people think they are not very good remedies, and I am inclined to agree - but the
member should consider that if we did not have that openness, foul play and
maladministration would never be exposed. While the member for Wellington is right in
saying that if we have an open inquiry, we run the risk that someone will do exactly what
he said, I am saying that not to have an open inquiry will have greater consequences.
I think that we are amending the wrong Act; but that is another story. The case has now
been made out, by no better authorities than the Labor Opposition on the one hand and
Commissioner Marks on the other, that there is a need for a comprehensive review of the
Royal Commissions Act 1968. Twenty-seven years is a long time for an important
Statute to be in operation without significant amendment. It was amended in 1992 in this
and the other House under the most spectacular circumstances when we had to deal with
the custody of records arising out of the WA Inc royal commission. However, both the
Easton and Wanneroo Inc inquiries have pointed to a number of inadequacies in the
Royal Commissions Act. Commissioner Marks referred to some of them as late as
yesterday. He referred to the question of people taking oaths, where some people said
that they did not want to refuse to take an oath but they would prefer to make an
affirmation, and there was also some discussion about whether they would take the oath
on the Bible, the Koran, or some other form of holy book. That was referred to at
paragraph 1.4.2 of his report. Commissioner Marks also raised his concerns about the
contempt power of a royal commissioner, and that is referred to at paragraph 1.4.3 of his
report.
A little later in the report of the Royal Commission Into Use of Executive Power, at
paragraph 1.5.5 - and this comes very close to ithe contents of the Bill - Commissioner
Marks raised concerns about the immunity and protection of royal commissioners vis-a-
vis the immunity and protections that are offered to a judge of the Supreme Court
Commissioner Marks also went on to talk about the attacks on his commission by people
in high places. He dealt with that at paragraph 1.5.2. Regardless of what members think
of the contents of his report, his point is valid when he refers to the inability to curtail
conduct which was tantamount to a contempt of the royal commission. It strikes me as
odd, incidentally, that no-one in the House of Representatives, if they felt strongly
enough about it, took the initiative to move for a privilege committee in that House. A
member of that House committed the alleged contempt, albeit that it was made under
parliamentary privilege. It is a very difficult problem and not unlike the matter the
member for Wellington raised by way of his interjection a few minutes ago.
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In summary, the Labor Opposition has identified what it believes is a deficiency in the
Local Government Act's use of royal commission powers. Let us accept for a moment
that is valid, and certainly I accept that since I supported it in the past. Commissioner
Marks as late as yesterday told us about other deficiencies in the Royal Commissions
Act.

eMr D.L. Smith: If you read the Salmon report from the United Kingdom, you will see a
similar inquiry found that their legislation was badly in need of review, both from the
point of view of acting commissioners and protecting witnesses.
Mr PENDAL: If I bring in a royal commission Bill, I now know that I can count on the
support of my good friend the member for Mitchell. I entirely agree with him. I am sure
the authorities are not limited to the two to whom I referred. We are seeking to amend
the Local Government Act when, with respect, it may be that we should be amending the
Royal Commissions Act. That aside, I invite the Attorney General, the Minister in
charge of the Royal Commissions Act or, if not her, the Premier, to refer this matter to
the Law Reform Commission because as sure as night follows day another royal
commission will be needed next year or the year after. The problems will not go away.
Notwithstanding that royal commissions are currently on the nose because of the
extravagance of the costs, which is something we must address too, we have a deficient
Royal Commissions Act. It should be referred to the Law Reform Commission to be
subject to a comprehensive review. Failing that, it could be the subject of a select
committee of inquiry of this House. By and large it should be approached in a bipartisan
way, as most committees have shown that capacity.
Having said that, I support the Opposition's Bill because it does nothing more than to
seek to clarify powers that many people would say exist at the moment, including me, but
which legal brains far better than mine say do not exist. This is an opportunity to reverse
that.
MR PRINCE (Albany - Minister for Aboriginal Affairs) [5.24 pm]: I want to make a
short contribution to this debate. I want particularly to point out the difference between
an inquiry and a trial, which often seems to be lost. I will follow on from some of the
remarks on royal commissions by the member for South Perth. I will quote some of the
paragraphs from the Report of the Royal Commission Into Use of Executive Power by
Commissioner Marks. He writes at paragraph 1.5.4. -

.the conduct of a Royal Commission has become more akin to the conduct of a
court proceeding than it was in former times.
1.5.5 It is accepted as fundamental to the administration of justice that
impartiality of the decision maker and confidence in that person by parties and by
the public depend on his or her freedom (and also that of witnesses) from
intimidation or pressure, such as daily outside commentaries on evidence and/or
rulings as they emerge. The same must now be said about the conduct of Royal
Commissions despite the fundamental difference between the two processes being
on the one hand a determination of a dispute according to one set of rules and on
the other, an investigation of the truth of facts according to a different set of rules.
1.5.6 The investigatory process aims at discovery of the truth and is a valuable
tool of democratic government for peace and good order. The latter are targets
for disturbance in all human societies. The investigatory process necessarily
involves -the pursuit and examination of evidence by the investigator. In the
administration of justice the judge does not perform this function. An
investigator does. He or she must check whether any evidence pointing to an
adverse conclusion against a person is supported by other evidence.

Then the commissioner gives an illustration with regard to detectives and fingerprints.
He continues -

1.5.7 The protection given by contempt law to a court proceeding is to assist the
judge to make a decision without pressure from outside and by reference only to
the issues which emerge from the evidence and the contentions of the parties.
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The assumption is that without that protection the parties cannot be expected to
have confidence in the decision having been unaffected by the pressure.
1.5.8 If the law now requires that a Royal Commission is to be conducted along
the lines of a court proceeding, as it now seems that it does, then it requires
similar protection. If it is not given, public confidence in the outcome may be
damaged for the same reasons. It is not that the result is less reliable but that its
acceptability is clouded by the attacks on its authenticity by self-interested
commentary and denigration.

Those remarks by Commissioner Marks are in a general sense in respect of the conduct
of royal commissions. They point out two things. First, a fundamental difference exists
between an inquiry, whether it be a royal commission or an inquiry under the Local
Government Act, and a trial. However, it seems particularly in the royal commission
area - and I would say the same thing with respect to the Kyle inquiry and similar
inquiries under the Local Government Act - they are more and more regarded as a
process that is conducted like a trial. Arguably they should not be. I will refer to letters
that the Minister for Local Government read into the Hansard of the advice he received
from the Director of Public Prosecutions and the Minister for Police. I will summarise
the points made: If one has accusations of some form of criminal misconduct, one cannot
"try" them, for that is fundamentally wrong. They 'should be tried in a criminal court
where the procedures that have evolved over a thousand years of our history are that the
accusation is put, the presumption of innocence prevails and the standard of proof is
beyond reasonable doubt. The person, the group or whoever is accused has the right to
hear the accusation and is not required to respond and so on. All those principles deal
with any form of criminal accusation when it is tried. The member for Mitchell has
referred in interjections to people trying to conceal guilt. One does not conceal guilt in
the manner in which this matter is being conducted. If the prosecuting authorities have
advised that the inquiry should be conducted in this way, then if there is to be a
prosecution, one tries to ensure that one does not have a pre-trial of some form largely in
the media as the result of conducting a public inquiry.
Mr D.L. Smith: You do want to make sure you have an effective inquiry and that you
listen to the commissioner's needs for an effective inquiry.
Mr PRINCE: An effective inquiry has more than the element of being public. I will
refer in passing to the WA Inc royal commission, which held a number of hearings in
camera. Much of its investigation was conducted not in public or private hearing but
behind closed doors by people employed by the commission, such as accountants, police
officers and lawyers. That was all part of the inquisitorial process in which the Royal
Commission into Commercial Activities of Government and Other Matters engaged. I
have no doubt that the same thing has happened with other royal commissions in the past.
According to information I have, it has happened in other local government inquiries. In
other words, not everything that is said publicly is part of the inquiry process. Much of
the information the person conducting the inquiry obtains comes from processes that are
not public and need not be.
The point I am trying to make is that an inquiry is an exercise that has its origin in
executive government, whether it be a local government inquiry or a police inquiry. A
trial is a matter for the judiciary, which is one of the three arms of government in the
broadest sense. As a totally different character it should be treated differently. It is
largely independent of all other pressures. However, a royal commission or local
government inquiry is not; it is an exercise of executive government inquiry by using a
particular process.
Mr Ripper: Do you think the procedures adopted in the WA Inc royal commission or the
Marks commission were somehow wrong?
Mr PRINCE: No. I am pointing out that there is a difference between the way in which
an inquiry is conducted, whether it be a royal commission, a local government inquiry or
some other formalised form of inquiry and the judicial process. I am echoing the words
of Commissioner Marks simply because he has put it very specifically and well: It seems
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to be the case more and more, perhaps because of media pressure and other pressures,
that a royal commission and the matter we are discussing today, the Kyle inquiry, are
being treated as judicial - and they are not and never have been, and I argue that they
should never be because they then wind up being limited by rules of evidence and
doctrines of hearsay and all the other things that go with a judicial hearing. A judicial
hearing has a particular aim; that is, the trial of the question of guilt - not innocence - of
an individual or group who faces an accusation of criminal conduct. However, the two
are being intermingled and not considered in the public mind as separate. That is a
fundamental error.I
A number of other issues can be raised about this matter. It has been overlook~d that a
royal commission and, therefore, Mr Kyle, by virtue of section 19B of the Royal
Commissions Act, has the power to direct that any evidence given before it in open
session not be published. That would not necessarily ameliorate potential problems that
may or may not be associated with defamation, but that the inquirer might choose to use
that process as a means of avoiding the problems that have been raised in written advice
from both the Director of Public Prosecutions and the Commissioner of Police about
criminal inquiries they are conducting. That is a method of perhaps overcoming those
problems. I hope members agree that if there is criminal conduct it is the subject of an
inquiry, there is a proper charge and a proper trial, and if the person is guilty, he is found
guilty and that should have more importance than some form of inquiry being open
which generates a good deal of sensationalism, but by reason of so doing prejudices any
form of trial of criminal conduct that could follow. Criminal conduct should be regarded
more seriously than accusations of some form of political partisanship or impropriety and
so on. Those are two very different matters. An accusation of some form of criminal
conduct is a matter-that is vastly more important.
Although I was not there, I think the WA Inc royal commission used section 19B to have
open hearings that were not reportable. I know that it had sessions that were in camera.
Even if section 683 of the Local Government Act were amended to incorporate all the
provisions of the Royal Commissions Act, it does not follow that Mr Kyle would conduct
all or any of his inquiries in public because it is at his discretion. He should have regard
for the concerns expressed by the DPP and the Commissioner of Police that whatever Mr
Kyle does in the conduct of his inquiry does not prejudice a criminal investigation and
inquiry which may or may not lead to further charges.
Also, I expect Mr Kyle to have very much in mind that in conducting his inquiry he
should not prejudice any charges that have been laid against people who are yet to come
to trial and thereby prejudice the fair trial of any individual. To do so either aborts a trial,
which is never in the public interest, nor in the interest of the individual, or can lead to
accusations after the trial of an unsatisfactory verdict by reason of too much publicity
attending matters that are relevant but preceded the trial. Hence, a person gets a "no fair
trial". It is essential that people realise that there is a difference between an inquiry and a
trial. To have an inquiry in public is important and to have it able to be reported is
important; however, it is not the sole consideration.
I think it has been mentioned in this debate that the member for Mitchell in 1992 received
lengthy advice from Mr Lyon, who was then Senior Assistant Crown Solicitor, on the
question of the Kyle inquiry that had then been appointed - the procedures generally, the
questions of oath, affirmation, rights of witnesses and defamation were canvassed at
length. Some doubt exists as to whether privilege attaches. That is about the best that
can be said. There is some authority from Queensland to the effect that that might be the
case. However, Mr Lyon in his opinion says that that could be distinguished in this case
because the Queensland Supreme Court could clearly have been influenced by matters
that would not be here.
Mr D.L. Smith: Nonetheless, Mr Kyle had reservations and Mr Lyon endorsed them.
Mr PRINCE: Yes. I accept what the member for Mitchell says. However, I point out
that it is not clear that a lack of privilege attaches to what Mr Kyle is now doing. It-is not
clear that absolute privilege does not apply nor that qualified privilege does not apply. In
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the area of privilege we are talking only about civil proceedings that might flow for
defamation. All the accusations that have been thrown around here have been
accusations of -some form of criminal conduct. I reiterate the remarks of the Minister for
Local Government, the Commissioner of Police and the Director of Public Prosecutions:
If people have information which is suggestive of criminal conduct, they should give it to
the police. The Police Service is the authority that is constituted to investigate those
matters and, if a prima facie case exists, to charge and take the matters to the criminal
court.
Mr D.L. Smith: The police cannot compel answers.
Mr PRINCE: No, they cannot. However, when an accusation of criminal conduct is
made, that is where the inquiry should go. If a person is put in the witness box and is
then compelled to answer, he will answer. However, the member for Mitchell as a
lawyer knows as I do that if there is some suggestion of criminal conduct, one will not
necessarily get the desired answer. Any inquiry by the police consists of getting as much
evidence as possible before confronting the individual who is under suspicion. Many
cases are run on circumstantial evidence without a confession. The Opposition is shot
down in flames by its own experience. A person will not admit to criminal conduct
before Mr Kyle or a royal commission or anything of that nature. If there is to be an
accusation of criminal conduct, it should be dealt with through the criminal investigative
process. It should not be dealt with through an inquiry process in the open which can
result in sensationalist publicity that could adversely affect not only the criminal
prosecution, but also a trial of someone guilty of criminal conduct. That is what
members opposite are trying to do.
MR BRADSHAW (Wellington - Parliamentary Secretary) [5.39 pm]: I certainly do not
condone criminality or corruption in any shape or form. Whether it is my brother,
myself, anybody in this House or anybody in the community, they should be pursued to
the fullest and brought to justice in those cases.
I have some problems with the Bill. It is certainly not a new-found ideology. When I
was a member of the Public Accounts and Expenditure Review Committee - the
mnembers for Balcatta and Avon will vouch for this - I pushed for the committee's
inquiries to be closed. At a select committee on Western Women, allegations were made
without any substantiation. Within a few days, they appeared on the front page of The
West Australian. It is totally wrong that people can have allegations made against them
and be maligned without any substantiation. I certainly have a problem with open
inquiries.
Mr Marlborough: I did not see the member open his mouth during the WA Inc matters.
Mr BRADSHAW: I probably should have done.
Mr Marlborough: It is certainly not new-found morality. You kept quiet for nearly two
years.
Mr BRADSHAW: It did not come up until the select committee was in place. That was
when I decided that I did not support open inquinies.
The other point about the inquiry is that it is certainly different from the norm. It is not
only about corruption; a large amount of politics is involved in it. In normal inquiry
circumstances, people make allegations in a fairly formal and practical way, not
necessarily with the malice that exists when politics are involved. Over the past couple
of years, allegations have been made in the House without substantiation but under
parliamentary privilege. If we give blanket immunity, the same will happen in the
reopened Kyle inquiry.
Mr Marlborough: Most allegations against your brother have been found. He has been
found guilty by a court.
Mr BRADSHAW: He certainly was found guilty on that occasion, but other allegations
have been made in this place without substantiation and they have been proved to be
wrong.
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Mr Marlborough: We will see.
Mr BRADSHAW: I will not be happy about it, but if someone has done something
wrong he should be brought to justice.
I would like the Deputy Leader of the Opposition to say what rights a person has when
outrageous or malicious allegations are made. I interjected on the member for South
Perth on that matter. People have rights when they are under pressure fr-om allegations of
corruption or criminality. In this case, there should be some comeback if malicious
allegations are made.
Mr Pendal: There is currently before a superior court a case involving a well known
doctor on sex charges. T'hat person's career could be ruined. If there is a closed system,
in the end most people are in favour of the first option.
Mr BRADSHAW: It was also pointed out by the member for South Perth and by the
member for Albany that local government inquiries could be open forums. Earlier in the
year, Mr Peter Kyle called for open inquiries and for privileges for people who appeared
before the forum. It is interesting that on Monday Mr Kyle had an open, public forum.
My brother was prepared to come forward and say what he wanted to say without any
privilege whatsoever. I found it interesting that, once that information was forthcoming,
suddenly this, that and everything else was suppressed. It was interesting also that Mr
Kyle wanted that open inquiry, which he had.
Dr Gallop: He does not have protection.
Mr BRADSHAW: Whom was he trying to protect? Was he trying to protect my brother,
himself or the people about whom my brother had been talking?
Dr Gallop: Your brother.
Mr BRADSHAW: My brother said that he did not want protection. I read that in the
newspaper.
Dr Gallop: You vote for this legislation and we will protect him.
Mr BRADSHAW: I will tell the member what I will do with this legislation.
Suddenly, Mr Kyle, who wanted an open forum, said that those matters had to be
suppressed. My brother said, "I ami prepared to make these statements withou~t any
privilege." He did not want them to be suppressed, I assume, yet Mr Kyle says, "No, this
and that must be suppressed." Was Mr Kyle suppressing that for my brother's protection,
for his protection or for the protection of the persons about whom my brother was
talking? It is an interesting scenario. Mr Kyle wanted a public forum, and my brother
did not want any privilege.
Because of my brother's position, I do not intend to vote on the legislation. I do not
support it in principle, but I will not vote on it.
DR GALLOP (Victoria Park - Deputy Leader of the Opposition) [5.45 pml: I shall
quickly summarise the Opposition's support for the legislation and deal with the two
arguments that have been presented by the Government in opposition to the Bill.
The Bill is important for three reasons. First, it has become established practice for royal
commissions and inquiries of the Kyle type to be open. Openness comes not just from
the fact that the proceedings are open to the public but also from the type of protection
that allows for genuine openness for those who participate in them. The general public
now looks upon such inquiries as to belonging to it - its property - therefore the
information that is revealed through inquiries should also be available to the general
public. Of necessity, royal commissions and inquiries such as the Kyle inquiry are now
regarded as open inquiries in which the information that is revealed belongs to the
members of the public at large, who can then judge what is said in those inquiries.
The second reason is very important. It is crucial that, if such inquiries are to produce
satisfactory results, they have the required protections in order to operate. Open hearings
do two important things in terms of this issue: They create the opportunity for potential
witnesses to see what is happening and to judge whether they can contribute.
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I refer to the seven suppressions that were made last week. Perhaps people who were
mentioned in those suppressions - whoever they may be - will want to respond to points
that are made. Perhaps that will spark the memories of others who might wish to
contribute. By having an open inquiry we can guarantee that people will come forward
and give evidence that might assist the inquirer, in this case Peter Kyle. Of course, if
protection is not provided, openness will not exist. Also, the lack of protection might
frighten off some people, even if they can have some confidence that the commissioner,
in this case Mr Kyle, will do the right thing in the course of evidence being given. He
might slip up on occasions, and people might be subject to defamation actions. Unless
protection is provided, it is possible that not all information will come forward because
some people might feel reluctant to give evidence.
The third reason for the Opposition's support for the legislation is the strong community
support for our view, including from Mr Kyle himself, who opened his inquiry on
Monday, 13 November with criticism of his curtailed powers to hear evidence in public.
Indeed, he said that a quirk of the existing legislation gave him the powers of a royal
commissioner but not the privileges required to back up those powers.
In a survey conducted by The West Australian it was found that 80 per cent of Western
Australians supported some form of inquiry and 84 per cent said the law needed to be
changed so the openness of the inquiry would be backed up by the privileges which are
necessary to guarantee real openness for such an inquiry.
The Opposition's position is that, firstly, the public expects inquiries like the Kyle
inquiry to be open, and we have seen many of them in Australia in recent years.
Secondly, the public expects the necessary privileges and immunities to guarantee that
the inquiry will produce the result based on the full range of evidence that is potentially
available. Thirdly, openness is said to be necessary by over 80 per cent of the Western
Australian population and by the inquirer, Mr Peter Kyle.
I refer now to the arguments of this Government in rejecting this Bill. The argument put
forward by the Minister for Local Government is that following advice given to him by
the Director of Public Prosecutions, Mr McKechnie, and the Commissioner of Police it
was not appropriate to have this inquiry open; therefore, it was not necessary to have the
protection that will be given through this Bill. Mr Kyle dealt with that argument when he
said the Minister's argument was illogical. The illogicality lies in the fact that the inquiry
that will be conducted by Mr Kyle may impinge upon particular prosecutions and police
inquiries but these can be dealt with by the commissioner in the same way as the WA Inc
royal commissioners dealt with those matters when they came up.
The Opposition is not saying that matters currently being dealt with in the courts or
inquired into by the police should be impinged upon by this inquiry in a way that would
jeopardise those proceedings in court or those inquiries by the police. The Opposition
believes that the inquirer, Mr Kyle, can deal with that issue in the same way as
Commissioners Brinsden, Kennedy and Wilson were able to deal with it. It was reported
in The West Australian that Mr Kyle said that as he sees it the public interest demands
that where it is possible to hold the inquiry in public without interfering with
prosecutions, it should be done. In other words, there is no relationship between the
argument put forward by the Minister for Local Government in referring to the
correspondence he has had with the Commissioner of Police and the DPP and the
arguments for and against the legislative changes the Opposition is proposing. As Mr
Kyle said, that argument is illogical and there is no connection between the Minister for
Local Government's point of view and this legislation.
The second argument put forward by the government benches in opposition to this
legislation is worrying. What the member for Wellington said quite openly and the
member for Albany said by way of a more sophisticated legal argument is that we should
not be having inquiries like the Kyle inquiry. They were saying that, because such
inquiries give enormous power to the inquirers and a degree of licence to the witnesses
there is a degree of openness to suggestion and innuendo in the community that does not
exist in normal courts of law, they should not be established. They are not actually
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rejecting the legislative amendments the Opposition has put forward on the single basis
that people who give evidence to those inquiries should not be protected. T1hey are
actually opposing the whole concept of a royal commission-type inquiry. They are
actually moving their position to a different boundary. The boundary the Government is
now setting is that the time has come to stop these forms of inquiry because they are too
dangerous to the individuals concerned and they have the potential to open up the sorts of
claims we have seen in recent years in this State's political system.
The bottom line is that unless inquiries like this occur certain injustices and corruption
will not be uncovered. A perfect example is the police inquiry into the allegations made
about Pavlinovich, King and Bradshaw many years ago, when the police were reluctant
to act. It took the force of argument and new information through the Kyle inquiry and
the general community to finally get those issues to the courts. That is the reason these
inquiries are necessary. We need them to open up a Pandora's box.
It concerns the Opposition and the public of Western Australia that this Government is
now locking itself into a position of trying to cover up the events which went on in
Wanneroo by restricting the powers Commissioner Kyle has to conduct his inquiry. I am
sorry, but time has moved on from that argument and the public of Western Australia, as
is revealed in the public opinion polls, want this to be a full and open inquiry. They want
the inquirer, his staff and the people who give evidence to have the full protection of the
law that relates to a royal commission in order to make it work effectively.
The Opposition has put forward a very clear argument for making this law effective. It
will give Mr Kyle the powers and immunities he needs to conduct this inquiry. The
illogicality of the argument of the Minister for Local Government has been revealed.
The frightening prospect is that the Government is locking itself into a position where
inquiries of this nature will be ruled out. If that is the case, I can say only one thing:
This Government is attempting to cover up what their friends did in Wanneroo.
Question put and a division taken with the following result-

Ayes (20)
Mr M. Barnett Mr Graham Mrs Roberts
Mr Brown Mrs Hallahan Mr D.L. Smith
Mr Catania Mrs Henderson Mr Thomas
Dr Constable Mr Kobelke Ms Warnock
Mr Cunningham Mr Marlborough Dr Watson
Dr Edwards Mr Pendal Mr Leahy (Teller)
Dr Gallop Mr Ripper

Noes (26)
Mr Ainsworth Mr Lewis Mr W. Smith
Mr CJ. Barnett Mr McNee Mr Strickland
Mr Blaikie Mr Minson Mr Trenorden
Mr Board Mr Nicholls Mr Tubby
Mr Court Mr Omodei Dr Turnbull
Mr Cowan Mr Osbomne Mrs van de Klashorst
Mr Day Mrs Parker Mr Wiese
Dr Hames Mr Prince Mr Marshall (Teller)
Mr House Mr Shave

Pairs
Mr Bridge Mr Kieratli
Mr Riebeling Mr Bloffwitch

Question thus negatived.
Bill defeated.
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ACTS AMENDMENT AND REPEAL (NATIVE TITLE) BILL
Returned

Bill returned from the Council without amendment.
Sitting suspended from 6.02 to 730 pm

PLANNING LEGISLATION AMENDMENT BILL
Committee

Resumed from an earlier stage of the sitting. The Deputy Chairman of Committees (Dr
Harres) in the Chair, Mr Lewis (Minister for Planning) in charge of the Bill.
Progress was reported after clause 9 had been agreed to.
Clause 10 put and passed.
Clause 11: Section 3 amended -

Mrs HENDERSON: This amends section 3 of the Environmental Protection Act, which
is the definition section of the Act. I am disappointed that, among the definitions he has
clarified, the Minister has not clarfied those that relate to what he purports is one of the
main reasons for bringing this legislation before us; that is, the incapacity of the
Environmental Protection Authority to deal with planning schemes. He could have
broadened the definition of "proposal" to make it crystal clear that the Environmental
Protection Act applied to planning schemes. As I indicated earlier today - we talked at
some length about it last night - the current definition of the proposal is sufficiently broad
to include planning schemes and plans. However, doubt has been cast on that and it is
our view that the Minister could have introduced an amendment here as well as under
clause 38 to ensure that the term "proposal" will not only cover any town planning
amendment or town planning scheme, but also allow a town planning scheme to be seen
as sufficient to effect a change to the environment to warrant consideration of
assessment. Nevertheless, the key issue I address under this section is the definition of
"assessed scheme".

This is the first place in the amendments to the Environmental Protection Act where the
mechanisms are put in place to allow for a different system of assessing planning
schemes. As those people who have been following the debate will know, by
establishing a parallel system, we are paving the way for planning schemes to be treated
in what the Opposition believes to be a less rigorous way than other proposals. The
implication of the assessed scheme as defined under clause 11I is that once a scheme has
been assessed the EPA need not formally assess a scheme for it to be subsequently
known as an "assessed scheme'. All it must do is consider whether to assess the scheme
formally.
Mr Lewis: That is all it does now.
Mrs HENDERSON: The Minister for Planning is quite right. However, he neglected to
say that under the present Act, any subsequent development or subdivisional proposal is
still able to be assessed under the normal processes. This is the beginning of putting into
the Act a scheme whereby a planning proposal, scheme or amendment, no matter how
comprehensive or wide ranging, must be assessed by the EPA. Once it has been through
that process, whether formally assessed or not, it is not able to be reassessed when a
development comes forward which is in conformity with that scheme. We understand
the reason is all about fast tracking development and giving developers the opportunity to
put in subdivisional proposals and other developments that need not go through the
environmental assessment process.
However, as the Opposition indicated last evening, the public will not accept it. These
planning schemes are too preliminary, too broad-brush and too all-encompassing. They
allow an enormous range of potential future developments. It is not physically possible
for the EPA to assess adequately all potential future land uses within a town planning
scheme so that a scheme can be finally assessed for all purposes other than those narrow
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provisions that allow for it to be reassessed. The Opposition opposes in principle the
notion of having up-front assessments without having assessments at the development
stage. There is much to be said for having up-front assessments. It is the Opposition's
view that, informally, as the Minister just confirmed, that assessment often occurs. It is a
matter of practice that town planning schemes, amendments and major amendments that
come before this Chamber, and some that do not, are discussed at an informal level
between officers of the EPA and the Ministry for Planning. As far as I am aware, no
major complaints have been made about that system.
The Minister was heard to remark earlier that if something is not broken, we should not
fix it. That system of informal assessment has been working well. The Minister is now
seeking to take a sledgehammer to crack what was a small nut - a problem that had been
signalled by the Supreme Court and which could have been fixed quite easily. However,
it seems to us that the Minister saw the opportunity when the Chapple case went forward.
Mr Lewis: You know that the principles of this legislation were presented 12 months ago
before the Supreme Court considered the Burrup case.
Mrs HENDERSON: That case offered the Minister the perfect opportunity. I think the
Minister will find that he referred to that case in the second reading speech for the 1994
Bill.
Mr Lewis: The Burrup case was not there.
Mrs HENDERSON: I do not think it had been finally determined.
Dr Edwards: Not until April.
Mr Lewis: That is exactly right.
Mrs HENDERSON: The matter had been challenged even then. I am sure it was
referred to in the second reading speech.
Mr Lewis: So what?
Mrs HENDERSON: The Minister just said that the matter was not under consideration;
yet it was. It had been challenged. The EPA initially decided to assess the Burrup
Peninsula scheme and do a formal assessment. From correspondence that became public
we know that the Department of Resources Development objected to that. It said that it
w~as a preliminary plan and did not need to be formally assessed, and the EPA changed its
view. I do not know the correspondence and discussions that led to the EPA changing its
view, nevertheless that change of mind precipitated the challenge that finally led to the
case. The very fact that the EPA could contemplate that the draft proposal might not fall
under section 38 was enough to give the Minister a reason to seek to introduce the up-
front assessment on the basis -

Mr Lewis: It is absolutely untruthful for you to suggest that.
Mrs HENDERSON: The Minister gives that as a reason in the second reading speech
and I am more than happy to read that part to the Minister.
Mr Lewis: The Bill was drafted six months before that.
Mrs HENDERSON: Shall I read the speech to the Minister?
Mr Lewis: You are prejudiced.
Mrs HENDERSON: I am not. I have read the second reading speech for each of the
1994 and 1995 Bills. In both cases the Minister says that one reason for the legislation is
the legal opinion the Minister obtained as a result of a challenge coming out the Chapple
case.
Mr Lewis: The legal opinions were obtained before I even mentioned that.
Mrs HENDERSON: I am more than happy to read from the second reading speech
which refers to this matter.
Clause I1I introduces the notion of an assessed scheme that once it has been through the
process, even if there is no formal assessment, it is finalised. In many cases it may be
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quite impossible for the EPA to assess it sensibly. The plan may be so broad, so vague
and so general that it would not allow for the rigorous scientific approach taken by the
EPA to be applicable to it. However, the EPA is under a very strong duty to assess the
schemne based on all possible future developments. If it does not take the opportunity at
the point of assessment, it will not get the same opportunity later unless other criteria are
met. Although we do not oppose the notion of assessing planning schemes at the
rezoning stage - in fact, we support it - we do not believe it should lead to no further
opportunity for referral or EPA assessment of individual developments as they come
forward.
The Minister waxed long and lyrical this afternoon about trust. The truth of the matter is
that the EPA has been acting responsibly and sensibly ever since its inception. There is
no reason to suggest that we cannot trust the EPA to determine whether a development
proposal or a subdivisional proposal needs formal assessment. The EPA does not
formally assess all proposals. I have no doubt that literally dozens of proposals that
conform with planning schemes are not formally assessed. As a matter of course because
they conform with the zoning of the land there is no reason to assess them. Both the
Minister and I know that literally dozens of them pass through the EPA without formal
assessment. That is not the problem. That cannot be a reason for dealing with this matter
tonight. The problem cannot be that the EPA is creating difficulties by unnecessarily
requiring assessment at the development and subdivisional stages. The facts do not bear
that out. I mentioned earlier that I have looked at the statistics in regard to that and I
know that the number of proposals that are formally assessed is much less than half. Any
suggestion that it is causing a bottleneck or delay is without foundation.
Mr Lewis: Are you saying that there is no need to further resource the EPA? Is that what
you are suggesting? You just said there are no bottlenecks.
Mrs HENDERSON: The Minister never listens properly. I am saying that under the
current system the EPA is dealing adequately with these proposals.
Mr Lewis: You want the best of both worlds.
Mrs HENDERSON: No. Under this Bill the workload of the EPA will increase. The
informal process that now occurs in the planning stage will be done more rigorously
because the EPA will not have another opportunity to do it.
Mr Lewis: Are you saying that they do not do it properly now? You want it every way.
Mrs HENDERSON: The EPA does it informally knowing that when a development
comes' forward it can be assessed based on its impact on the environment. How can
anyone foresee the developments that will occur within a zoning scheme? How can
anyone foresee the possibility of future bridges, roads, high-rise buildings and factories
within- a zoned area? The truth is, it is not possible. Thbis Bill seriously undermines the
capacity of the EPA to assess those development proposals, and quite unnecessarily so.
At this stage we signal that providing a definition of "assessed scheme" is repugnant to us
because it opens up the process of treating planning schemes differently from other
proposals under the EPA legislation.
Mr KOBELKE: I will go through some of the definitions to make sure I have a clear
understanding of their intent and to get the Minister to clarify the meanings and
implications of some words contained within the definitions. I refer to the definition of
"assessed scheme". I note that the Minister has an amendment on the Notice Paper to
take out the word "and". That is a technical point but I cannot be sure of the effect it will
have on the meaning. There are a series of approaches that can be taken by the
assessment, which must be ticked off to satisfy the conditions of the assessed scheme.
The first means by which a scheme can be declared as being assessed is a very
straightforward, standard way that has already been discussed with respect to the
application of the East Perth Development Authority; that is, under division 3, part IV
where the responsible authority has had a statement ticked off under section 48F. Given
that the word "and" is included, it means that other conditions must be fulfilled. The
proposed amendment would seem to bring about a major change to that. If the word
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"1and" is omitted, I am not sure whether all or only some conditions must be fulfilled.The word "or" appears in some areas, but not in others. Perhaps that can be discussedwhen we are dealing with the amendment.
I want to obtain a clear understanding of how those clauses will apply. The wholeconcept of an assessed scheme is fundamental to the functioning of the amendments inthe Bill. The member for Thomlie has expressed her concern about whether the schemewill work. This has been fundamental to the whole approach taken by the Minister. Heis very keen to have a total, up-front clearance and then no further environmentalassessment except in extremely limited circumstances to achieve certainty. We supportthe Minister's efforts to obtain a greater level of certainty. That greater level of certaintymust not be at the cost of avoiding the best possible level of environmental assessment.
The definition of "final approval" is a fairly technical requirement. I have not picked upany holes relating to planning Acts which are not covered there; and similarly with thedefinition of "period of public review". The definition of "responsible authority' isanother fundamental term, because it is the responsible authority which must have thecarriage of planning matters and plays a role in the environmental assessment. Thelegislation refers to the interrelationship between the responsible authority and theEnvironmental Protection Authority. One of the amendments that the Minister hasproposed picks up approvals by the responsible authority for subdivisions. The definitionof "scheme" applies across a range of Statutes where various authorities are given aplanning role in the development and approval of schemes. The concerns that I haveraised can be considered in detail when we deal with specific amendments.
Dr EDWARDS: This clause goes to the heart of what is happening to the EnvironmentalProtection Act. The insertion of seven pages of new definitions signals significantchanges to this Act. The new definition of "assessed scheme' puts in train within theEnvironmental Protection Act a new way of looking at these sorts of developmentproposals. The conservation community is concerned about the way this is being done.Although these new schemes are covered by the Environmental Protection Act, they aremonitored under a slightly separate system which appears to be less satisfactory, lessaccountable and less open to public scrutiny.
Mr Lewis: I do not accept that it is less accountable, It is a deliberate recognition that atown planning scheme is not a proposal for a scheme as defined under the EP Act.
Dr EDWARDS: I do not want to revisit all the arguments that the member for Thomliehas put. I have read widely on this topic and as the shadow Minister for the EnvironmentI have sought many articles from environmental lawyers on the whole notion of thedefinition in the Environmental Protection Act. We could discuss this all night and therewould still be some disagreement. A much simpler way of doing what the Minister istrying to achieve would be a minor amendment to the EP Act setting out a memorandumof understanding. That would provide for an early environmental assessment that wouldgive the certainty in planning. At a later stage more definite proposals would be subject
to the full scrutiny of the current EP Act.
Mr LEWIS: I move -

Page 11, line 20 - To delete "and".
Page 11, line 28 - To delete "(a) or (b)" and substitute "(1) (a), (b) or (c)".

Mr KOBELKE: Deleting the "and" between paragraphs (a) and (b) changes the meaningtotally, and I am not sure why we would do that unless it is a typographical error.
Mr Lewis: It was a technical error in the first place.
Mr KOBELKE: Subparagraphs (i) and (ii) relate to major changes to section 48 of theEP Act. Are both subparagraphs caught for the purposes of being a scheme under part IVor can it be read as though the letter "or" is inserted?
Mr Lewis: It can be read either way.
Mr KOBELKE: As long as it is caught by one of them it is okay?
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Mr Lewis: Yes.
Mr KOBELKE: Confusion arises because subparagraph (iii) is preceded by an "or" and
subparagraph (ii) is not. I am trying to put this amendment in the context of the
Environmental Protection Act. This is qne of the difficulties with the complexities of the
legislation. We are dealing with an assessed scheme and the technical details of how it is
defined. I want to be sure that the Bill contains what the Minister means it to contain and
that we have not slipped up, as happened before, when an "and" was included which
should not have been there.
Clause 11 1)(b) is followed by subparagraph (i) at the end of which there is a semicolon.
However, subparagraph (ii) ends with a semicolon and the word "or". That may be the
result of lawyers' grammar or syntax, but I am not sure why there is no "or' after
subparagraph (i). This is simply a technicality, but because this is such an important
section, we do not want to find that there will be a different interpretation because of a
minor slip-up in its presentation. On the Minister's advice, I assume that under clause
1 l(l)(b), there may be a scheme under subparagraph (i) or under subparagraph (ii) or
under subparagraph (iii). I would like the Minister to clarify that point.

Mr LEWIS: I am trying to resolve this in my own mind. Is the member for Nollamara
asking about clause I l(l)(a)?
Mr Kobelke: Yes.
Mr LEWIS: That relates to the 28 days.
Mr Kobelke: The Minister has explained the "and' in relation to page 11I of the Bill. In
relation to clause 1 l(1)(b), I am concerned about the interpretation of the semicolon and
whether it implies "or'.
Mr LEWIS: It implies "or". Clause I I(b)(ii) refers to the purposes of part IV, including
a scheme -

in respect of which the responsible authority has not been informned under section
48A(a) or (b).

The "or" is assumed. That means that if we do not hear from the EPA within 28 days, it
is assessed.
Mrs Henderson: The Minister is calling it "assessed".
Mr L.EWIS: That is what the Bill would do.
Mrs Henderson: That is a bit of a misnomer. It has to exercise its discretion.

Mr LEWIS: Yes. However, there is a provision that applies if notice has not been given
within 60 days. In addition, there is a provision where the Minister, in conference with
the Minister for Planning, has deemed that it does not stack up. In other words, it is
environmentally unacceptable.
Mrs H-ENDERSON: I have a question about the amendment which deletes "(a) or (b)"
from line 28 on page I11 and which inserts "(I )(a),(b) or (c)".
Mr Lewis: That simply inserts paragraph (c).

Mrs IENDERSON: According to the notes provided by the Minister, on page 11, line
28, the reference to section 48A(a) and (c) is adequate to provide for provisions under the
EPA after a specified time, among other things, if the EPA has not advised that it has
infomried the Minister for the Environment as to whether or not the scheme or
amendment is incapable of being made environmentally acceptable. I cannot find section
48A(1)(c). It does not appear in the main Bill. I cannot find it in the amendments. Can
the Minister direct me to that section?
Mr Lewis: It is a further amendment on the Notice Paper.

Mrs HENDERSON: Where is it?
The DEPUTY CHAIRMAN (Dr Hames): It appears at the bottom of page 54 on the
Notice Paper.
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Mrs HENDERSON: It does not include a scheme in respect of which the responsibleauthority has been advised under section 48A(2)(b). I cannot understand where theMinister is inserting the clause about the redevelopment being incapable of being madeenvironmentally acceptable. Which clause includes that?
Mr Lewis: That is the one we were talking about.
Mrs HENDERSON: It does not relate to (c) to be found at the bottom of page 54 of theNotice Paper. That includes no reference to the redevelopment scheme being incapable
of being made environmentally unacceptable.
Mr Lewis: The reference on page 54 of the Notice Paper is to an amendment whichrelates to page 22, lines 30 and 31, which deletes the lines and substitutes the following -

(ii) assess under this Division changes in reservation and zoning proposed by
the scheme;

or
(c) is by its nature incapable of being made environmentally acceptable.

Mrs HENDERSON: I thank the Minister for finding that for me. Can the Ministerexplain what the effect of that will be? This is the first time that we have introduced thatform of words. What would the effect be if the EPA advised that it had informed theMinister for the Environment that a planning amendment or scheme was incapable ofbeing made environmentally acceptable? What would happen if the Minister for theEnvironment declined to make any recommendations as to the conditions which wouldmake the scheme acceptable? In other words, the scheme is so far out that it cannot get
up.
Mr Lewis: Yes.
Mrs HENDERSON: Will the Minister explain the implications of that?
Mr Lewis: The scheme will not be advertised.
Mrs HENDERSON: So further on there is no opportunity to come back to that scheme.
Mr Lewis: No, it is dead.
Mrs HENDERSON: Is that based on advice from the EPA?
Mr Lewis: The Minister for the Environment cannot refuse a scheme. That power isvested in the Minister for Planning. So, it is the Minister for Planning who sinks it.
Mrs HENDERSON: The EPA assesses and passes it to the Minister for the Environmentas another option rather than a set of conditions and advises that it cannot be madeenvironmentally acceptable.
Mr Lewis: Yes.
Mrs HENDERSON: Then there is no opportunity once that advice has been given for theproponent to appeal.
Mr Lewis: No, the scheme is not assessed, so it cannot be appealed.
Mrs HENDERSON: It is assessed as being unable to be assessed.
Mr Lewis: It is assessed that it does not rank as an assessed scheme.
Mrs HENDERSON: So, in the future redevelopment would have to be assessed under
section 38.
Mr Lewis: No, the scheme does not exist.
Mrs HENDERSON: Any future development in that area -
Mr Lewis: There would be no development germane to the scheme.
Mrs HENDERSON: No, in the formal way there is a big scheme and along comes a
development -

Mr Lewis: We are talking about the assessment of town planning schemes.
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Mrs HENDERSON: I know.
Mr Lewis: We are not talking about propositions outside town planning schemes.

Mrs HENDERSON: We talked about an assessed scheme being a scheme that the EPA
declined to assess formally having exercised its discretion. In this case, if the EPA says
that there is no way the scheme can be made environmentally acceptable, then that does
not fall within the definition of an assessed scheme.
Mr Lewis: Yes, and the scheme is never enshrined.
Mrs HENDERSON: There is no opportunity for any appeal against that decision.

Mr Lewis: No.
Amendments put and passed.
Mr LEWIS: I move -

Page 12, line I - To delete "60" and substitute "28".
Mrs Henderson: Is that 28 days the period during which the EPA decides whether or not
to assess?
Mr LEWIS: Yes.
Mrs Henderson: Is the 60 days the time during which the EPA can issue the level of
assessment that the local authority is to carry out?
Mr LEWIS: Yes.
Mrs Henderson: Does that mean the Minister is now changing both periods to 28 days?

Mr LEWIS: No.
Mrs Henderson: So, the 28 days is only the original decision to assess or not to assess.

Mr LEWIS: Yes.
Amendment put and passed.
Mr LEWIS: I move -

Page 12, after line 27 - To insert the following -

(c) Does not include scheme in respect of which the responsible
authority has been advised under section 48A(2)(b);

Mr KOBELKE: Why is the amendment being inserted here under section 48A(2)? I am
confused.
Mr Lewis: It should be section 48A(l). The clerk automatically inserts the (1). That
confused me also.
Mr KOBELKE: If the Chairman will allow me a little latitude, I suggest that the
Minister direct his adviser to the previous page referring to section 48(1 )(b). That should
be updated as well.
The CHAIRMAN: That is a consequential amendment.
Mr KOBELKE: What are we doing with new paragraph (c), which I am sure should be a
capital "C"? We have capitalised the "A" and the "B" above and it should fit in with that.
That may have implications as to how this is read. I presume it follows from the capital
"A" and "B".
The C ,HAIRMAN: It follows the (a) and (b) on the previous page.

Mr KOBELKE: I draw the Minister's attention to paragraphs (a) and (b). We have an
assessed scheme that may go through a whole range of procedures. If there is partial
proclamation of the clause it could leave a window wide open that could subvert the
intention of the amendment.
Mr LEWIS: I state categorically that there is no intention on the Government's part to
play games by leaving bits out, or whatever.

[ASSEMBLY]10760



[Wednesday, 15 November 1995] 06
Mr KOBELKE: I accept the Minister's assurance.
Dr EDWARDS: This amendment to paragraph (c) refers to not including a scheme inrespect of which the responsible authority has been advised under section 48A(2)(b).
Where do I find that?
Mr Lewis: At page 22.
Dr EDWARDS: I cannot find it in my copy of the amended Environmental Protection
Act, but it may have been amended since then.
Mr Lewis: It is a consequential amendment on the Notice Paper and we have not reached
page 55 yet.
Amendment put and passed.
Mr LEWIS: I move -

Page 14, line 30 - To insert after "period of advertisement" the words "for public
inspection".

Amendment put and passed.
Mr LEWIS: I move -

Page 15, line 7, to page 16, line 2 - To delete the lines and substitute the
following -

"responsible authority", in relation to -
(a) a scheme which is -

(i) prepared under the East Perth Redevelopment Act 1991,
means East Perth Redevelopment Authority established by
that Act;

(ii) prepared under the Subiaco Redevelopment Act 1994,
means Subiaco Redevelopment Authority established by
that Act;

(iii) prepared under the Metropolitan Region Town Planning
Scheme Act 1959, means Western Australian Planning
Commission;

(iv) a regional planning scheme, or an amendment to a regional
planning scheme, means Western Australian Planning
Commission;

(v) a town planning scheme, or an amendment to a town
planning scheme, means local authority within the meaning
of the Town Planning and Development Act 1928 which isresponsible for the town planning scheme or amendment;
or

(vi) a statement of planning policy to which section 5AA(8) of
the Town Planning and Development Act 1928 applies, or
an amendment to such a statement, means Western
Australian Planning Commission;

or
(b) a subdivision which is -

(i) an activity requiring approval under Part III of the Town
Planning and Development Act 1928, means Western
Australian Planning Authority; or

(ii) a strata plan, strata plan of subdivision or strata plan of
consolidation required to be accompanied by a certificate
Issued under section 23 of the Strata Titles Act 1985, meanslocal authority (as defined by the Town Planning and
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Development Act 1928) within the district of which the
subdivision is proposed.

Mr Kobelke: I am unsure why we need to withdraw the whole thing and replace it, but I
accept that it may be the best way of doing it.

Mr LEWIS: It was because of the numbering. We wanted to ensure that it was
sequential.
Mr Kobelke: I accept that. The change means we have to compare nearly a page of print
one with the other. I assume that the only difference is at the end.

Mr LEWIS: It is to look after the subdivision.

Mr KOBELKE: The original form of the amending Bill said that a responsible authority
was relative to various Acts, either the East Perth Redevelopment Authority, the Subiaco
Redevelopment Authority or the Western Australian Planning Commission in respect of
two issues, the Town Planning Act and the Local Government Authority, and the
Western Australian Planning is a responsible authority under the Town Planning
Development Act. It provided that a local government and the Western Australian
Planning Commission could be considered responsible authorities under the Town
Planning and Development Act. Of course, that did not cover the approval processes for
subdivision. For the purposes of the Act there is now a definition of a responsible
authority which may give the necessary approvals. This amendment provides that the
Western Australian Planning Commission and local government are responsible
authorities for the purposes of subdivision. This amendment certainly needed to be made
to ensure the definition of "responsible authority" is all-encompassing.

Mrs HENDERSON: I do not want to harp on about the Chapple case but I am intrigued
about who will be the responsible authority for draft plans, such as that. That case
involved an ad hoc body set up by the Minister for Resources Development.

Mr Lewis: There was a proposition when drafting this legislation that a simple definition
for "proposal" be encompassed within the EP Act. Because a town planning scheme has
been for a long time, and still is, a different proposition, it was considered that the
processes of bringing down a town planning scheme should be separately identified and
dealt 'with. Because of the requirements for advertising and the like, it was not
appropriate that it be considered a scheme under the normal provisions of the EP Act. It
has nothing to do with the Burrup case.

Mrs 14ENDERSON: If the same kind of thing happened again, where would it fit under
this legislation?
Mr Lewis: That is happening in a separate review.

Mrs HENDERSON: If there were another case tomorrow would it be covered?

Mr Lewis: At the moment it is not covered.

Mrs HENDERSON: Does the Minister not find that strange?

Mr Lewis: This is a town planning amendment Bill.

Mrs HENDERSON: I understand that, but one of the reasons for this Bill, according to
the Minister's speech, was to get rid of the uncertainty.
Mr Lewis: Not for the Burrup case but specifically for assessment of town planning
schemes. This Bill is dedicated to that.

Mrs HENDERSON: The Minister indicated in his second reading speech that the
Chapple case was the first time formal doubt had been cast on the capacity of the EPA to
assess town planning schemes.

Mr Lewis: No, not at all. That case emphasised the Government's belief.

Mrs HENDERSON: As a matter of course town planning schemes and amendments
have been sent to the EPA and no-one saw any major problem with that, apart from the
Minister who wants the assessments made at one stage. That is a separate issue.
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Schemes and amendments had been sent to the EPA and had been informally assessed,
and no-one had cast doubt on the capacity of the EPA to do that. Chapple was the first
example.
Mr Lewis: That is not true.
Mrs HENDERSON: It is certainly flagged in the Minister's second reading speech,
although I do not know whether he wrote that speech himself. It was considered a major
problem which challenged the legality of the EPA's assessing town planning schemes. I
understand that is sorted out by dedicating a process, so it is quite clear the assessment
process is aboveboard and cannot be challenged. However, the Minister has not rectified
the problem which occurred with the Burrup Peninsula Management Advisory Board
which produced a draft plan. That board is not a responsible authority under the
definitions in the Bill.
Mr Lewis: I am the Minister for Planning and not the Minister for the Environmnrt.
Mrs HENDERSON: I am not talking about the Minister for the Environment.
Mr Lewis: This is the Planning Legislation Amendment Bill 1995. It is dedicated to the
integration of town planning assessment with the EPA.
Mrs HENDERSON: Would it not be better to have a catch-all scheme?
Mr Lewis: A town planning scheme is an entirely different beast.
Mrs HENDERSON: I understand what it is, but one of the problems that gave rise to this
legislation will not be resolved by it, except insofar as it has implications for town
planning schemes.
Mr Lewis: I challenge that.
Mrs HENDERSON: There is no doubt that schemes can be assessed by the EPA, but that
does not resolve a problem arising if some other body produces a draft plan for an area.
It is a major shortcoming in the Bill.
Mr LEWIS: I make it clear for the record that the amending Bill was not introduced in
the Parliament as a result of the Burrup case. I said last night this amending Bill goes
back to May 1993, when the Government decided to approve legislation that provided for
the integration of environmental assessment with the town planning processes. That
happened at least 12 months before the Burrup case raised its head. At that time the
Department of Planning and Urban Development and 1, as Minister, were aware of the
doubt about whether the EPA legally had the power to assess, even informally, a town
planning scheme. The legislation is based on the principle that the EPA did not have the
power, and this Bill requires the EPA to make that assessment. Previously, if the EPA
did not feel like carrying out the assessment or was too busy, it would simply make the
assessment when it suited it - perhaps at the development stage. The Government
considered that to be inappropriate because there was no certainty in the system. I
absolutely reject the allegation that the legislation was predicated on the doubt cast by the
finding in the Burrup case.
Mr D.L. Smith: That is the impression given in your second reading speech.
Mr LEWIS: If that is the impression given, I apologise for it. My second reading speech
of 12 months ago is not based on the Burrup case. The legislation had its genesis in the
principle that it was no longer tenable for the town planning process to put in place a land
use by way of Statute, when there was no confidence that the land could be used for that
purpose because it had not been environmentally assessed. That is the fundamental tenet
of the legislation. The consequential or incidental rationale for it is certainty that the
Environmental Protection Authority has the power to assess. As I said last night, before
the Burrup case we had four opinions - two from Queen's Counsel and two from senior
counsel - that the EPA did not have the power. The Burrup finding was the final nail in
the coffin of the intransigence of the Environmental Protection Authority and the
Department of Environmental Protection to accept that they did not have the power. That
is how my second reading speech may have been misinterpreted.
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The DEPUTY CHAIRMAN (Dr Harres): I suggest that the member for Mitchell notreturn to the subject at hand because it has nothing to do with the amendment. I allowed
the member for Thornlie to continue on that subject because I thought it was important to
give her an opportunity to raise the issue. Therefore, I let the Minister respond. The
member for Mitchell's speech on this issue perhaps would be more appropriate at the
closing stage.
Mr D.L. SMITH: With respect, the issue was raised because this amendment contains alist of the responsible authorities dealing with particular issues. That determines
eventually what matters will be referred to the Environmental Protection Authority. The
issue has been raised by the member for Thornlie -
The DEPUTY CHAIRMAN: If the member thinks there is a relationship, please
continue. I will assess it as he goes.
Mr D.L. SMITH: The intention of the list of authorities is to determine the matters which
must be referred for assessment. It determines the relationship of the responsible
authority for particular kinds of planning processes. If I understand the member for
Thomnlie, she is saying that because no responsible authority is identified for non-statutory and strategic plans there will not need to be a referral because there is no
responsible authority with the onus of referral. One of my concerns is where that leaves
the non-statutory regional plans.
Mr Lewis: They are not covered.
Mr DL. SMITH: For instance, the Minister was in Bunbury recently releasing the
Bunbury-Wellington plan. I understand it is a non-statutory plan, it is purely advisory,
and it is up to the local authority to incorporate it into schemes as desired.
Mr Lewis: Yes.
Mr D.L. SMITH: As I understand it, with that kind of regional scheme, no responsible
authority will be required to refer that regional scheme.
Mr Lewis: That is correct.
Mr D.L. SMITH: As a country member, to me that is a major concern. I believe, asindicated in the Bill presented last year, the Minister was moving towards statutory
regional schemes, but until that is done a substantial gap remains for an opportunity for
the regional schemes to be assessed at that stage.
Mr Lewis: Exactly.
Mr D.L. SMITH: If the general intention of this legislation is to have a once only
environmental assessment, and to identify the issues which need to be assessed at the
development stage, country people are being treated as a secondary consideration, for the
purposes of this legislation. The advantages will be available for areas where there arestatutory schemes, but country areas will not receive that advantage. Just as importantly,
one of~the essential parts for planning agencies is the issue of strategic planning. Again,
as I understand it, strategic planning done within the agency will not be referable under
these provisions.
On the basis of the Burrup decision it may not be assessable by the EPA according to the
interpretation given to it. I am indebted to a paper prepared by the Environmental
Defender's Office. I would like to know if the Minister agrees with the proposition put in
the paper. It states -

The important issue which the 1995 Bill only partially addresses is the extent to
which strategic planning and development proposals should be, and are, subject to
environmental impact assessment procedures under the Environmental Protection
Act. Strategic proposals typically are those in statutory and non-statutory plans,
programmes and policies which precede, influence or facilitate detailed
development proposals.
Compared with the current position under the Environmental Protection Act 1986
the 1995 Bill proposes a modified environmental impact assessment procedure in
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which the role of the EPA and Minister for Environment is reduced and the role
of the Minister for Planning is enhanced in respect of town planning proposals.
As a result, the Bill reflects a decided move away from an independent and
predominant environmental impact assessment system.
In doing so, the 1995 Bill fails to address other strategic planning and
development proposals, such as those which were examined by the Full Court of
Western Australia in the recent Burrup Peninsula case.
While this issue and others may be addressed in consequential amendments to the
Environmental Protection Act, the substance of any such changes is not yet clear.

It is very clear from the Minister's remarks that not only are other strategic planning and
development proposals not assessed under the Environmental Protection Act but also the
non-statutory regional schemes - such as the Bunbury-Wellington plan - are not referable.
On that basis the presumption must be that the environmental issues associated with the
regional plans will not have been assessed, and the assessment must occur all over again,
or for the first time, if the local authorities start to transfer the regional schemes into their
local schemes.
Given the gestation of the regional planning schemes - in the case of Bunbury-
Wellington it was almost five years - it means that some of the major issues that will hold
up the eventual planning and development process are not being assessed at the earliest
opportunity. They are being left to the end of the process after the regional plan is settled
and when the local authorities start to transfer them to their local schemes. Overall, that
is a highly undesirable situation for country planning, especially in the areas which are
non-statutory. The Minister has an obligation to country people to try to identify how far
in future he envisages plans- like Bunbury-Wellington will become statutory so that a
statutory authority can make 'the referrals under. these provisions.
Mrs HENDERSON: The Minister said that one of the features of this Bill is that it
requires the EPA to assess planning schemes, and he made the quite derogatory remark
that previously the EPA had sometimes not bothered to assess planning schemes.
Mr Lewis: That is true.
Mrs HENDERSON: The Minister failed to mention that the reason that the EPA did not
always assess planning schemes at the rezoning or conceptual stage is that it knew that it
had the capacity to assess developments and subdivisions as they came forward, so it was
not an effective use of its resources to undertake that process twice, particularly if the
rezoning stage was a broad brush plan where land might be categorised for rezoning
some five or 10 years down the track, and it might choose not to devote its resources to
looking at the impact of every potential development of that land under the proposed new
zoning. It is quite offensive for the Minister to make those comments in view of the fact
that the EPA, which is a small agency, has developed an outstanding reputation in the
community for integrity, independence, and the way in which it conducts its reviews. It
ill behoves the Minister to make that comment and to neglect to mention the full picture,
which is that the EPA has the capacity to assess at the development stage, which the
Minister is now seeking to take away from it. The Minister's comments were uncalled
for and do not assist the passage of this legislation.
Mr LEWIS: The member for Mitchell knows very well that before a regional
amendment is brought down, planning work must be done, usually in the form of a
structure plan. If the member for Mitchell is suggesting that we should start to
environmentally assess structure plans, that is somewhat of a nonsense, because that is a
concept or idea that is the forerunner to the statutory plan. It is the first stage of the
planning process to find out what people think, and the plan is eventually worked up and
modified and becomes a statutory plan and is environmentally assessed. I do not know
what is in the mind of the Minister for the Environment, but the Burrup case found that to
change the colour on a map is not a proposal but is an intention of future land use. It is
nonsense to suggest that every time someone has a concept, it must be environmentally
assessed, because that concept may never progress past the boardroom or to the stage
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where someone has the finances in place to consider undertaking that development. It is
an idea. The Environmental Protection Act never intended that every idea that anyone
ever put on paper should be environmentally assessed, as the court rightly found.
Mr D.L. Smith: If it were a statutory scheme, it would be assessed.
Mr LEWIS: Of course, but there is a great difference, as the member knows.
Mr D.L. Smith: There is no difference in regard to the process required to develop it.
Mr LEWIS: Of course there is.
Mr D.L. SMITH: The Minister knows that documents like the Bunbury-Wellington
regional plan are now detailed documents which break up the regions into various
structure areas and identify all of the planning issues within those structure areas. Those
documents are then put out for public consultation. Often, the reaction of the people who
participate in that public consultation is to identify a range of environmental and social
issues in that regional plan about which they want to make submissions. Were we to
continue to divide the responsibility in regard to the assessment of environmental issues,
the planning agency would consider those submissions in-house, and it would either
resolve them in-house or list them as problems to be dealt with in the future. The people
who have made submissions about the environmental issues are then very unhappy
because there has either been a resolution of their submissions by the planning agency or
there has not been a resolution and they are told just that it will be considered in the
future. That leaves in a state of angst the people who are affected or who value the
heritage or environmental issues that are being jeopardised. The local authorities are then
left to decide whether the regional plan should be adopted in its original form, and they
then start -the process of dropping them into their local town planning schemes. The
combined effect of the time that it takes to develop the regional scheme and the time that
it takes to drop those regional schemes into the local authority schemes means that a
number of the issues which were raised at the initial public participation stage of the
regional planning scheme will not be resolved for about 10 years after the local
communities first raised them. That is not helpful in regard to securing the planning
decisions that are required to meet the demand for land supply and resolving the
community angst that often greets those plans. I must say on behalf of country people
that it is not satisfactory.
There would be nothing to stop the Minister's draftspeople from adding to the list of
responsible authorities under these provisions some reference to the development of
those non statutory regional schemes in order to enable the EPA to become involved at
those early stages. That will have two beneficial effects. Firstly, those community
groups and individuals which are concerned about particular environmental issues will
have the confidence that those issues are being assessed before the regional plan is
developed, by an independent authority which is committed to the environmental process
rather than the planning process. Secondly, those environmental issues and the scientific
work thait is often required to resolve may of them can be addressed at that early stage of
the regional non statutory planning process rather than be left in the hands of local
government. There is a tier of community response in regard to who will take notice of
the cdmmunity in regard to environmental concerns. Without being disrespectful to local
government, in general terms people think the EPA is the top of the tree - not that they
necessarily accept all of its decisions, but they believe that they get the greatest degree of
independence from the EPA.
People believe they receive more from state government agencies and federal
government agencies involved in the planning or environmental processes than they do at
local government level. We are leaving those major environmental issues raised by the
detailed structure plans included in the non-statutory regional plans to be managed by
local government in conjunction with the Minister and the department becoming the
referring authority. Under this system local government will be the agency responsible
for responding to the guidelines set by the EPA. One of the steps envisaged under this
legislation is that the EPA in many cases will not conduct the assessment it conducts
currently. It will set the guidelines and ask local authorities to undertake the work
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required at the stage when the regional plan is involved in the local authority scheme.
That raises the whole question of expertise and cost for country local authorities. The
work carried out by the local authority or its consultants will be audited by the EPA
rather than its conducting a proper assessment. I will have more to say about the general
thrust of this legislation later and whether it will achieve what it sets out to achieve. If
the general thrust of the legislation is to reduce the opportunity for environmental
assessment and to step up the resolution of environmental issues so the planning process
is not held up, it is very unfortunate that those very detailed regional schemes that contain
a lot of structural work will be put to one side and not allowed to be involved in a way
envisaged under this legislation.
If we had the guaranteed involvement of the EPA at an earlier stage, it would ensure that
the scientific work was carried out and that much of the cost of environmental assessment
was borne by the state planning authority rather than the local authority. It would also
ensure that the work was carried out at the earliest possible time - when the regional
scheme is developed. That situation does not give country people the advantages of this
scheme. Many of the environmental issues raised in response to regional schemes will
not be resolved for some 10 years after the plan starts to be developed. It is not good
enough because of the concern it gives to local people. It also does not allow the EPA to
be involved in much of the strategic work that forms the basis of some of these regional
schemes, which are not developed in isolation. Generally strategic work is carried out by
the planning commission in advance of the scheme. That work again will not be assessed
by or involve the EPA. The objective should be to involve the EPA as soon as possible
in the planning process, which includes strategic planning and certainly regional
planning. I am very disappointed that in the time available the Minister has not
attempted to solve this problem for country people.
Amendment put and passed.
Mr LEWIS: I move -

Page 17, lines 27 and 28 - To delete "of approval given under section 25" and
substitute "issued under section 23".

Amendment put and passed.
Progress

Progress reported and leave given to sit again, on motion by Mr Lewis (Minister for
Planning).
[Quorum formed.]

WATER CORPORATION BILL
Second Reading - Cognate Debate

Resumed from 26 October.
MR C.J. BARNETT (Cottesloe - Minister for Resources Development) [9.00 pm]: I
thank members opposite, and the member for Vasse on this side of the House, for their
comments on the water legislation. I appreciate the position adopted by the Opposition
of opposing the Bills. However, in the course of doing so it was in part a philosophical
opposition. Members opposite questioned the purpose of the water industry restructure.
In the course of comments a number of detailed points were made. I shall endeavour to
respond to those in turn. The more general question was asked by members opposite:
Why does the Government need to go through a restructure exercise such as this? It does
of itself necessitate some cost and a substantial change within the organisation. The first
is a matter of principle. Industry in the 1990s, whether that industry is in the private or
public sector, is forced to be more accountable - and rightly so. Many industries that
have operated in a public service mould suddenly find that times are changing. There is
an opportunity for more private sector investment. Indeed, total expansion of the
industry will no doubt require both private and public sector capital. In my own portfolio
the energy industry provides an obvious example of that. Most of the changes made to
the energy industry apply equally to the water industry. Given the development of the
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State all members will agree that as we move forward our most precious resource, and
the one that at the back of our minds may limit the development of the State, is water.
Australia is the most and continent and Western Australia is probably the most arid State.
Handlin 1 this precious resource requires more than simply considering environmental
matters; it is a matter of getting right the economics and the management of that resource.
The overriding reason for a restructure of the water industry is to remove the conflict of
interest that inevitably exists. The Water Authority of Western Australia is responsible
essentially for the collection, distribution and sale of water, which is a critical role in our
community. If that same body has the control of determining the regulation of the
industry and of setting policy agendas, there is an inherent conflict of interest. It is one
role to efficiently supply water services to the community. It is quite a different role to
regulate the industry; that is, the quality of water, the standard of service to customers,
and fair competition. Indeed, there is a further role - and perhaps the most important
role - of the long term management of water and the monitoring of the water resource and
its long term usage. It is inconsistent in the 1 990s to have those three different roles
within one body. That more than anything else is the reason for change.
The second reason, which reflects the first, is the national agenda coming out of the
Hilmer report into industry as reflected in the national competition policy. That
originated at the federal level and it has the support of all States through the Council of
Australian Governments' meeting. There is a certain irony - I do not wish to make a
political point - that in this country at the moment the Labor Party at the federal level
advocates competition policy and the type of reform these Bills will have on the water
industry, yet the Labor Party in Western Australia seems reticent to accept those changes,
and opposes them. This restructure of the water industry is entirely in line with the
Hilmer approach and national competition policy.
Mr Brown: That is a matter of interpretation.
Mr C.J. BARNETT: It is following the principle; one could argue some of the finer
points. This legislation meets the requirements of the national competition policy. The
State will receive extra commonwealth funding on the basis of implementing these
reforms. It is following a national agenda, an agenda largely put in place and promoted
by the Federal Labor Government.
The next issue raised by the Opposition is whether this is privatisation by stealth. There
is a clear distinction. The Water Authority and other agencies are being set up ascorporatised entities. In other words, this legislation will place upon them a model of
operation which is similar to a corporation in the private sector with clear objectives,
clear accountability and a board with responsibilities and liabilities that go with it. It is
focusing on what the objectives should be and it is making everything transparent and
quite explicit. However, that is not privatisation: There is a distinction. Members
opposite in a series of debates in this House have loosely talked about contracting out as
privatisation, and implied that corporatisation is also privatisation.
Mr Brown: It is a step towards it.
Mr C.J. BARNE'I7: Even that I deny. Corporatisation is setting up a publicly owned
enterprise on similar lines to the private sector. However, in this case the corporatisation
of the Water Authority is being set up under state law. If it were to be privatised, it
would. require another set of legislation to set up those entities under the Corporations
Law at a national level. Therefore, what is being done here could not be privatised as it
is.
Mrs Roberts: That is how it was in England originally.
Mr C.I. BARNETT: No. Although it is set up like private enterprise, it is not in a form
that could be privatised. That may be something for the future. I make it clear that the
corporatisation put in place does not allow it simply to be placed on the market for sale
tomorrow. That requires returning to the Parliament and another debate.
Mrs Roberts: That is exactly what happened in England.
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Mr C.J. BARNETT: I assure the member for Glendalough that that is not on the agenda
of the Government. I would not suggest for a moment that at some stage in the future
there may not be privatisation. I made that clear in debate on the energy industry.
However, in both the water and energy sectors there is no intention to move to
privatisation at this stage and, I dare say, in the next five years. Beyond 2000 is a
different situation.
Contracting out certainly allows the private sector a greater role in delivering some of the
functions of the authority. However, even though that is greater private sector
involvement, it is not privatisation as such. Privatisation in the strict sense is selling the
asset; it is transferring it from public ownership to full or part private ownership.
Although I do not dispute some of the points the Opposition makes about
corporatisation - that it may ultimately be a step towards privatisation and that
contracting out is the involvement of a greater private sector role - it cannot fairly be
described as privatisation. As members will gather, I am not shy about the concept of
privatisation. The definition of what we are talking about is important in the debate. I
am sure that in the future, whoever is in government, there will be a debate about
privatisation in the energy and water industries. However, that is not the debate upon us
now.
A third issue relates to community service obligations and the fact that they may be
threatened. A similar debate took place on the energy utilities. This legislation will not
change in any way community service obligations, and in effect the uniform tariffs and
cross subsidies that apply; however, it will flush it out in exactly the same way as the
energy legislation did. It will make explicit within the accounts of the organisation and
to the Government of the day and the Parliament what is the cost of delivering effectively
welfare benefits through the water system or the energy system.
Mrs Roberts: Would you call the delivery of water to country areas a welfare benefit,
despite the wealth that many of those mining towns produce?
Mr C.J. BARNETT: I make a slight distinction: The Seniors' concession, for example,
is clearly a welfare benefit, and one that I think has bipartisan support. There are two
types of benefits: One is the welfare benefit, which would be a Senior's concession of
some sort. Under this legislation any of those types of benefits will be seen to be
explicit. It is not an easy thing because they have been hidden and disguised. It means
that the Minister responsible for welfare will be faced with the decision of whether it is
better to take that money and directly fund programs in the welfare area or provide a
concession on water or electricity charges. I make no judgment about that. I do not think
that has come up in the debate. If $30m or $50m of welfare spending effectively goes
out in the formn of reduced water or energy charges, it is legitimate to ask whether that is
the best way of helping people in need in the community. That is what the measure will
do. It will not threaten it, but it will raise it and make it explicit.
Mr Taylor: Tell me why country water supplies should be regarded as a community
service operation.
Mr C.J. BARNETT: I was trying to make a distinction between a clear welfare benefit to
assist a group in the community such as aged persons or whatever. The member for
Kalgoorlie will agree that that is explicit. When we get to matters such as uniform tariffs
for water or electricity, they are a community service obligation. It has been a decision
of successive Governments in this State, even though they have not been conscious of
making it, in effect to provide a cross-subsidy. Country people do not like to be told that
they are subsidised by the city.
In the case of electricity, with which I am obviously more familiar, the position that I
took as Minister was that the cross-subsidy that applies on electricity is not a community
service obligation as such. It is an obligation that goes with the monopoly franchise that
the utility enjoys. To give them the protective market of households and the small to
medium sized business market across the State, they will bear the cost of that community
service obligation. A similar situation applies to water, but it is appropriate that it be
identified for exactly the same reason.

10769



1770[ASSEMBLY]

I cannot recall the figures, but if we find that the cost of that cross-subsidy is $50m or
$60m, through the water or electricity industries we are providing benefits to regional
Western Australia. What a good Government should do - no-one will want to do it - is
ask whether that $50m or $60m in cross-subsidy is the best way of helping those
communities or whether we should take that money and apply it directly to other forms
of assistance. The answer might be that the best form of assistance is to have a uniform
electricity charge and a uniform water charge, but at least by making it specific, it will be
flushed out.
I give an example of where that might not be the best result - the north of the State. By
having uniform electricity charges, the cost of electricity in the north of the State is way
below the cost of generation. The net result of that, given the harsh climatic conditions,
is that people, for obvious reasons, run their air conditioners and so on all the time. We
all recognise the harsh conditions in the north but at the same time members - I will
probably be one of them - will make speeches about energy conservation and the like. In
terms of the efficient use of energy or the efficient use of water, we might not be bringing
the best result. There might be better ways of using that $50m or $60m to assist people
in those areas, but at the same time make sure that we do not waste our energy or water
resources. The issue is a little more complicated.
In principle, the community service obligation in water and electricity for uniform rates is
appropriate for the State, but by making it be flushed out and measured will force future
Governments to decide whether that is the best way to provide assistance to those
communities and whether that is the best use of a scarce resource, in this case water.
Should we have a dry decade, we will need to consider whether water is being used
efficiently. The obvious examples are sprinklers, water running down roads and so on.
One can apply that to the metropolitan area. The point is to confront decision makers
with the financial side of the matter. That does not mean that we will do anything
different, but perhaps we will fund it differently.
Mr Taylor: Why should it be necessary to consider country water supplies in relation to
the CSO? That is also a cost to the Water Authority.
Mr C.J. BARNETT: I accept that point.
Mr Taylor: Why should it be?
Mr C.J. BARNETT: The cost of water supply generally in rural areas will be above the
average cost of the system.
Mr Taylor: On-farm water supplies under the CSO. Can the Minister explain that?
Mr C.J. BARNETT: We are not talking about on-farm water supplies. With that form of
assistance, it could be better to take that amount of money and provide direct assistance
to farmers, municipalities and so on to develop alternative ways. The legislation does not
change that. All it does is make the dollar values of what goes on explicit. We will all be
confronted with that.
Mr Taylor: There is no logic to it.
Mr C.L BARNETT: There is fundamental logic.
Mr Taylor: There is the CSO in country areas and there is none in metropolitan areas.
Mr C.J. BARNETT: If the member for Kalgoorlie wants to argue that there is a CSO in
principle, I will not disagree. There is a cross-subsidy within metropolitan areas - indeed
a cross-subsidy between commercial and residential users.
Mir Taylor: Perhaps the Minister's officers will write to me and explain it.
Mrt C.l. BARNETT: Is the member suggesting that I have not explained it?
It has also been suggested that the restructure will cause an increase in tariffs. There has
been a tariff change within the water industry, and we have debated that, but in itself the
restructure will not bring about a tariff increase. Indeed, the cost of the restructure is
small relative to the total revenues that apply to the organisation.
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Mrs Roberts: Can the Minister say what the cost of the restructure is?

Mr C.J. BARNETT: No. I will give the member the figure later.

The same arguments were raised in relation to the energy industry. There has been no
increase in electricity prices in four years. What costs there were have been absorbed
within it. Again, whatever costs there are - that is, of about $lm or $1.5m - of the water
restructure will be absorbed by the process. The gains will more than outweigh that.
There will not be an impact on price other than any other changes for any other reasons
done to the price structure.
Mrs Roberts: The price of domestic water has already gone up by 40 per cent. There is a
plan for cross-subsidisation between commercial and residential to continue over the next
few years so that the price of domestic water will go up further. That is part of the plan.

Mr C.J. BARNETT: Yes. Those are clear decisions but they are not due to the
restructure process themselves. They are policy decisions of government with which,
presumably, the member will disagree rather than agree.

Much comment was made about the United Kingdom experience of privatisation and
about executive salaries and the like. Although I am obviously an advocate of
privatisation, I readily concede that privatisation, corporatisation, contracting out and all
the rest can be overstated. Often, people confuse the process with the end result. The
end result should be keeping prices down and improving the quality of the water,
improving the quality of the service and encouraging updating of infrastructure,
environmental benefits and so on. In itself, privatisation is simply a change in
ownership and it should not be seen as the end result. Often, privatisation is the way to
get an improved end result.
Mr Brown: That begs the question about monopolistic pricing.

Mr C.J. BARNETT: Yes. The transfer of a public sector monopoly into the private
sector still leaves a monopoly problem, I agree.

Mr Brown: Except that when it is in the public sector it is more controllable.

Mr C.J. BARNETT: It suggests that it is more controllable. Again, there are examples
of public sector monopolies that were seen to be in control being moved into the private
sector and having a formal system, and benefits flowed. There will be benefits both
ways. It is important to concentrate on the end result - that is, price, quality of service,
production and so on - rather than the process of privatisation or corporatisation. That
process can easily be exaggerated.

Mrs Roberts interjected.
Mr C.J. BARNETT: Do not think that I am going soft on privatisation, because I am not.
I have a slightly different view of the process rather than the end result.

We must have clear objectives, and it is evident that there are clear objectives in the
legislation. It is important also to have achievable objectives and not to try to go too far
too quickly. This measure is similar to the energy reform in that sense. It does not try to
take a leap a decade or two into the future. It is simply a structural change and it will
quickly demonstrate substantial benefits.

As for competition in the industry, again I refer to the energy industry. I do not point to
Opposition members, but many people in the energy industry were sceptical about where
the competitive forces were - 'If you break up SECWA, and create Western Power and
AlintaGas, so what?" The evidence is quite overwhelming; in fact it surprises me. There
are dramatic gas price reductions and major private sector investment in pipeline and
power stations, which shows that there is a potentially strong competitive force. I am not
suggesting that there should be such a dramatic response by the Water Authority of
Western Australia because it does not operate in the same environment as the energy
industry. Nevertheless, some innovative things will happen within the water industry as
soon as the new corporate structure is in place. Unlike the energy industry, which was
effectively dominated by the State Energy Commission of Western Australia, there is
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already the element of different entities. In other words, there is already the genesis of afairly competitive group of organisations.
Mrs Roberts: They are separated geographically.
Mr C.J. BARNETT: I agree with that but there is competition in benchmark andperformance. That is the basis of competition in the industry. Water has big elements ofnatural monopoly and the ability to have a perfectly competitive market is limited bythose elements. That is why this legislation is not about a wholesale deregulation
process; it is balanced and sensible reform.
The issue of water quality was raised. Standards for water quality are very important inAustralia, given our living standards. Water quality is monitored by the HealthDepartment and there will be no change to Health Department standards as a result ofthis legislation.
Mrs Roberts: The standards are monitored by WAWA.
Mr C.J. BARNETT: The standards are set by the Health Department. I have a lot oftime for the Water Authority, but one could argue that if there was a problem withstandards, there could be a temptation to pretend that the problem did not exist. TheHealth Department sets the standards and the licensing authority oversees theperformance of the utility. Any slipping in standards is far more likely to become apublic issue. I am not suggesting the Water Authority has been slack in that regard in thepast. This legislation will provide a stronger regime to ensure that water standards aremaintained. We have enjoyed good water standards, but they cannot be relaxed becausethere is always the problem of germs and the like getting into the system.
The Water Authority is the principal water body delivering services to consumers andindustry. As soon as it has a greater degree of independence and a greater focus on theeffect of its role, I will be very disappointed if there is not an improvement in theprovision of the service and information and the choice that is available to consumers.This will be the responsibility of the senior management of the board. It is starting tohappen in the energy industry and I expect it to evolve throughout the water industry.Some utilities do become conscious of customers when they realise they are facingcompetition and are subject to accountability. The energy authorities have realised thatthe public is not a captive audience and that they must provide a service. However, theystill have a long way to go and that realisation must filter down through the corporateentity. It will make for better organisations and ultimately a-better work force withinthose organisations. Currently they tend to do things to suit themselves.
Mr Brown: If you ring some of the larger private companies you will find out how longyou have to wait for your call to be answered. They have all this fancy telephoneequipment, but it does not seem to help.
Mr Cowan: Your reputation on the TLC has preceded you and they know what they arein for when you call. They do not want to talk to you.
Mr Brown: There is a theory that public sector management is not efficient and privatesector management is. Most of the goods and services must be bought from the privatesector and I do not know how many times you have to cop a low level and inferiorservice. Who do you complain to? The managing director? It is a waste of timecomplaining. I have written to private sector officers complaining about theirorganisation and I do not get the courtesy of a reply.
Mr C.J. BARNETT: An organisation, whether it is privately or publicly owned, does notreflect the quality of management or service standards. However, if we take anorganisation such as the Water Authority or the energy utilities and corporatise them andgive them a clear role to deliver a service, a better result will be attained. I can see thatstarting to emerge in the energy utilities, but as I said they have a long way to go. TheWater Authority has been a good organisation in that regard, but when this legislation isenacted it will be more focused on its prime role. Another group of people will belooking at water resource and licensing issues.
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Mr Brown: I make the point that there is good management in both public and private
companies. There is also poor management in both sectors. It is not a matter of whether
it is private or public, but it comes down to the quality of the management.
Mr C.J. BARNETT: I agree with the member for Morley. However, there will be a more
focused board overseeing the Water Authority and the result will be a more focused
management. We are more likely to get that focus under a corporatised structure than
from an organisation that is betwixt and between trying to service the customer, keeping
the Minister happy, dealing with political issues and trying to satisfy particular agendas.
It is a desirable outcome and it reflects the modem organisational practice of the 1990s.

The next issue raised was the triplication of services. The outcome of this legislation will
be three organisations and it is true that they will operate from three different locations
and have different areas of responsibility. There is an obvious level of triplication and
the same accusation was levelled at the AlintaGas and Western Power reform. The
existence of the Water Authority is essentially to provide a service to the customer and to
act as the billing agency. One of the other utilities will be a small body which will look
after the regulations and licensing. Another utility will deal with policy and managing
the overall water resource. The latter two utilities will not be dealing with the public.
The expenditure will be very small compared with the benefits that will be derived from
this change.
Mrs Roberts: There will be a need for new logos and signs.

Mr C.J. BARNETT: That is a cost and I am sure it will run into more than $Ilm. It will
be an expensive exercise and for that reason we hope that not too many changes will be
made in the future. I am sorry if I keep harking back to the energy industry, but the two
issues which attracted the most attention in the debate on that legislation were double
accounts and AlintaGas sponsoring the Fremantle Dockers.
Mr Taylor: You may be able to find a Victorian Aboriginal name again.

Mr C.J. BARNETT: I expected that to be an issue, but that was not the case. When an
organisation is corporatised it needs a greater corporate image. As AlintaGas will remain
publicly owned, the Minister will always be questioned about who went to the football
and that is no different from a shareholder turning up at the annual general meeting of
BHP and asking about Ok Tedi. It all comes down to accountability. Ultimately the
Minister, the senior executive and the board must accept responsibility.

Mr Thomas: Do you think a public utility like AlintaGas should sponsor a football team?

Mr C.J. BARNETT: Yes, I do. It is appropriate that a utility which is a trading entity
should have a corporate image. AlintaGas is a large trading entity in this State. It needs
a corporate image because it has a customer base and it deals with community and other
businesses and raises large amounts of money on the capital markets. It must be seen to
be responsible. Therefore, it should have a corporate promotion role. The choice of how
to do it is available. The view in the industry is that AlintaGas, with its sponsorship of
the Dockers, got the best value for sponsorship money that is available. It took a punt
and backed a team of losers. However, the team won a few games early in the season
and it had a couple of clever television commercials. The commercial which depicted
footballers standing in mud had the highest recognition rate of almost any commercial on
television. It worked very successfully.
Mr Thomas: I am a foundation member of the Dockers; I have no problems with that.
Many people have come to me and expressed resentm ent, particularly those who watch
football on television rather than watch live games. They see advertisements promoting
AlintaGas and then Western Power in competition when we are seeking to conserve
energy. People resent the fact that their money is being used to buy corporateboxes at
the football.
Mr C.J. BARNETT: I understand many people will resent that. However, they are
delighted that neither electricity nor gas prices have gone up.
Mr Thomas: They could be that much lower.
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Mr C.J. BARNETT: The conservation movement is delighted that AlintaGas is
encouraging people to use mare gas and produce less greenhouse effects. It is a matter of
competition and choice. Those areas, more than water, are in a competitive market.
Nonetheless, I support bodies such as the Water Authority not only promoting their
image but also doing it in a socially responsible way such as through water conservation
programs. That has been the style of the Water Authority and I am sure it will continue.
Finally, I refer to the loss of economy of scale and size. I do not think that is done by
setting up a regulatory body and taking out the policy side. The economy of scale is in
the delivery of services. Economies of scale come from bigger dams and bigger pipes. I
do not think the Water Corporation will lose that economy of scale.
Mrs Roberts interjected.
Mr C.J. BARNETT: We have them now, but more people will be in the office of water
because it will be performing a new role. We will remove the Water Resources Council
and some of the policy roles. Some duplication will occur but, as has been the trend
within the water industry over the past decade, at the end of the day, the total number of
people in the industry will be fewer. The member for Glendalough may not like that, but
that is the trend as a result of policies of both the Labor Government and this coalition
Government. While some extra people may occupy certain roles, across the industry the
numbers overall are declining.
Mrs Roberts: There will be three chief executive officers, three managers of human
resources, three finance officers etc.
Mr CTJ BARNETT: Certainly duplication will occur at chief executive officer level andin other administrative areas. The Water Corporation itself will be the dominant utility
with the big cash flow and the big capital works programs. The others will be effectively
Public Service departments. They will not raise money or expend money but essentially
employ people to do the tasks they are given. I do not see that as an issue. I have tried to
address the major issues. The member for Vasse also raised some matters concerning
royalties and they have been discussed with the Minister for Water Resources.' I
understand some amendments to the Bill will satisfy the member for Vasse.
Mr Blaikie: Can you give a commitment that royalties will not be levied on every
household in Western Australia?
Mr C.J. BARNETIT: The royalty so described is a payment that will apply and which
already exists for the utilities; that is, those bodies that are in. the business of acquiring
and selling water. The amendments that will result from the point raised by the member
for Vasse, if I understand it correctly, will ensure that does not extend to the private
householder or to farm use and so on.
Mr Blaikie: If it is to be extended to other corporations which might be incorporated
under the Bill, will that be done by regulation that will be subject to this Parliament?
Mr C.J. BARNETT': That is my understanding. I am not entirely sure, but I will cover
that in Committee.
Mr Blaikie: The Minister should have that assurance from the Minister for Water
Resources -

Mr C.J. BARNETT: I have no problem with that concept.
Points of Order

Mrs ROBERTS: Mr Acting Speaker (Mr Ainsworth), have you ordered that the Public
Gallery be completely cleared?
The ACTING SPEAKER: I am not sure about completely cleared, but I asked that the
Clerk Assistant intervene in the activities in the gallery.
Mrs ROBERTS: It looks as though everyone is being asked to leave. However, there
were clearly people who were not involved in whatever happened up there. Some of
those people are interested in listening to the debate. Visitors and members of the public
should not be shunted out who have had no involvement in whatever has taken place.
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Mr Bradshaw interjected.I
Mrs ROBERTS: I am not referring to what I support; I am saying that people have been
sitting there who have done nothing wrong but who are now being asked to leave.
The ACTING SPEAKER: That is not a point of order. Unfortunately when activities
occur such as have taken place in the gallery just now it is not always possible to be
certain how many people were involved. When the House is disrupted in any way by
people in the gallery, which is not part of the order of this place, people who may not
have been involved also lose their right to be in the gallery. That is an unfortunate result
of action by other parties. It is not something we can debate as a point of or-der. I
reiterate that my instruction to the Clerk Assistant was to stop people from releasing
balloons and whatever else they were doing.
Mr M. BARNETT: It is normal practice of this House, Mr Acting Speaker, when the
person in the Chair is concerned about activity in the Public Gallery to take immediate
action by suggesting those people desist who in his view are acting improperly. You did
not take that action, Mr Acting Speaker; you simply sent the Clerk Assistant up to the
gallery to take some action to ensure they desisted. He has unilaterally decided that that
meant he should clear the gallery. I am sure you did not mean he should take that action.
I therefore suggest you call him back and tell him that and allow people to stay in the
gallery to listen to the debate.
The ACTING SPEAKER: In the case of the member for Rockingham, that is not a point
of order; it is a point of view.
Mr M. Barnett: It is also good guidance.
The ACTING SPEAKER: That is the member's point of view in this case; it may not be
mine. However, I was of the view that, unlike some interruptions we saw in this place on
one or two occasions in the past couple of weeks, the interruptions would not interfere
with the debate itself but would distract members in another way. It was therefore not
appropriate to interrupt the Minister who was still being heard by both Hansard and the
members of this House. I therefore decided, rather than stop the proceedings of the
House any more, to allow the debate to continue. I asked the Clerk to speak quietly to
the people involved and suggest that if they wanted to continue that sort of behaviour,
they remove themselves from the gallery rather than incur further problems. The
member's point of order is a point of view. Although I am very grateful for his guidance,
I believe I took the right action, and would do the same again.
Question put and a division taken with the following result -

Ayes (26)
Mr C.J. Barnett Mr Johnson Mr W. Smith
Mr Blaikic Mr Lewis Mr Strickland
Mr Board Mr McNee Mr Trenorden
Mr Bradshaw Mr Nicholls Mr Tubby
Mr Court Mr Omodei Dr Turnbull
Mr Cowan Mr Osborne Mrs van de Klashorst
Mr Day Mrs Parker Mr Wiese
Mrs Edwardes Mr Pendal Mr Marshall (Teller)
Dr Hames Mr Prince

Noes (17)

Mr Brown Mrs Henderson Mr Taylor
Mr Cunningham Mr Kobelke Mr Thomas
Dr Edwards Mr Marlborough Ms Warnock
Dr Gallop Mr Ripper Dr Watson
Mr Grill Mrs Roberts Mr Leahy (Teller)
Mrs Haltahan Mr D.L. Smith
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Pairs
Mr Kierath Mr Bridge
Mr BloiWtch Mr Riebeting
Mr House Mr Catania
Mr Minson Mr M. Bameit
Mr Shavc Mr Grahamn

Question thus passed.
Bill read a second time.

Committee
The Deputy Chairman of Committees (Mr Ainsworth) in the Chair, Mr C.J. Barnett
(Minister for Resources Development) in charge of the Bill.
Clauses 1 and 2 put and passed.
Clause 3: Interpretation -

Mr BROWN: The definitions in this clause are self-explanatory, except for the definitionof "subsidiary". Why is it necessary to have the definition in the Bill and what purpose
does it serve? Is it picked up in the definition of "subsidiary" in the Corporations Law?Why does it need to be included if it would otherwise be picked up in the Corporations
Law?
Mr C.J. BARNETT: The simple answer is that this is not the Corporations Law, as such.It is set up under state Statute. The definition of "subsidiary" is to pick up anypartnership or other bodies. If it were the Corporations Law, I would probably agree that
it is not necessary.
Clause put and passed.
Clause 4: Water Corporation established as a body corporate.-
Mrs ROBERTS: Not only'do we oppose this clause, which suggests that the WaterCorporation be established as a body corporate, but we also are concerned about the wayin which this legislation has been handled. I still have had no response from the Minister
about why we have not seen the plumbing corporation Bill which, according to what theMinister has said previously, is supposed to be part of this suite of Bills. According tofurther statements by the Minister for Water Resources, that Bill must be passed by theParliament before the end of the year because it contains proposals to take effect as of 1
January 1996. If that is the case, we should have seen that Bill by now.
I have a particular concern about the way in which the Executive Government, in settingup the Water Corporation, the Water Resources Commission and the Office of WaterServices, has made a decision to proceed with the separation and the setting up of thesethree agencies well ahead of this legislation being passed by the Parliament.
We have completed the second reading stage and have only just gone into Committee,
and this legislation has not even been before the other place. However, I can advise thatnotice has already been given that those bodies are to vacate space at the John Tonkin
Water Centre; that leases have been negotiated for office space at the Hyatt Centre; andoffice fit outs are taking place. I have received correspondence from officers of theWater Authority advising that in future I can contact them at the Hyatt Centre. Thosekinds of moves should not have been made ahead of this legislation. I am disappointed
that this Government has learnt nothing from the 1992 royal commission, which wasstrongly condemnatory of Executive Government not only making decisions ahead ofconsideration by the Parliament, but also acting upon them and incurring financial
expenditure well ahead of the legislation being passed by the Parliament.
Although the Opposition is opposed to the legislation I accept that once it has passed
through both Chambers and agreed to, it would be appropriate to set up those three
agencies. In this instance the Government has proceeded, as it clearly considers thisChamber and the other place to be a rubber stamp. I also note that this and other
legislation is subject to the guillotine and must be dealt with before 10.00 pmn tomorrow.
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I am greatly concerned at the abuse of the Parliament, so that debate and consideration of
this legislation will not be taken into account and that procedures relating to the Water
Corporation have taken place well ahead of proper and final discussion in this place.
The Minister stated in his second reading response that the motivation for this legislation
is to provide a better service and cheaper prices, which is what I have been asking for.
However, the Minister has not explained how those better services and cheaper prices
will take place. In earlier debates in this Parliament I demonstrated that benchmark
reports for various sections of the Water Authority compared more than favourably with
the private sector. In fact, companies such as Deloitte Touche Tohmatsu, Coopers and
Lybrand, and PA Consulting reported on various sections of the Water Authority and
suggested that it was competitive in a number of areas and performed better! than the
private sector in other areas. I have yet to hear how establishing the Water Corporation
will result in better services and cheaper prices.
I note under part 4, division 4 that the corporation may use and operate under one or
more trading names as approved by the Minister. Perhaps the Minister will explain why
it would need more than one trading name?
Mr CTJ BARNETT': The name Water Corporation is fairly bland. The Electricity
Corporation trades as Western Power and the Gas Corporation trades as AlintaGas, and
so on. I do not know what is proposed, if anything, for the water industry' Water
Corporation is a legal title, and part 4 will allow it to trade as "WaterWest" or whatever it
wants to use.
The member asked what benefits would result from having three organisations. The
point has been made to me that in a sense we already have three entities - the Water
Board, the Water Resources Commission and the Waterways Commission. What is
occurring is a rationalisation to put the organisation on a more logical basis. Three
bodies have been brought together to form three different shaped bodies. It should not be
implied that we are going from one to three organisations.
I regret that the plumbing services corporation Bill is not available. It is my
understanding that it will be ready to be introduced in the next few sitting days.
However, I am conscious that I was of that opinion a couple of weeks ago and it has not
happened yet. It would be desirable to treat the Bills together. Obviously that Bill will
go through as a separate piece of legislation, which is not a tragedy. The plumbing
services corporation Bill is to one side of the restructure. It relates to the licensing and
regulation of plumbers and the like. They are covered by existing legislation, and those
existing provisions will be extended to cover the period in which this new legislation is
put into place. That will not cause any great hardship to anyone. It would have been
neater to have that final Bill ready; however, for whatever reasons - drafting, consultation
with the plumbing industry and the like - it is not ready. It is not essential to the
restructure of the Water Authority and does not impact against that. The normal
protection, responsibility and rights in the plumbing industry can be preserved during the
transition period.
Mrs ROBERTS: It is misleading to suggest that the Government is not splitting the
Water Authority into three bodies.
Mr C.J. Barnett: I did not mean to imply that. I said there were already three bodies.
Mrs ROBERTS: Clause 190 of the Water Agencies Restructure (Transitional and
Consequential Provisions) Bill states that as part of the split up the assets, rights and
liabilities of the authority will be allocated to the corporation and the commission.
Clearly WAWA is to be split.
Mr D.L. SMITH: Clause 4, and the comments of the Minister, are misleading because
the thrust of what he said is that we are creating only three bodies, where in other ways
we already have three. I take the House back to the second reading speech of the Water
Corporation Bill where the Minister stated -

The first piece of the legislative package is the Bill before the House. This Bill
will create a corporatised entity to carry out the water utility functions of supply

10777



1778[ASSEMBLY]

of water, the collection and disposal of sewage and surplus water and the
provision of works required for those purposes. It will pave the way for a new
competitive environment for the water industry and for the cultural changes
which are necessary to allow this environment to prosper. The thrust of the
legislation is to position the corporation so that it is able to compete against
potential new entrants to the water services industry and at the same time permit
the Government, as owner of the corporation, to provide broad policy direction.
It must be stressed, however, that this structural reform process must not be
perceived as a step along the path towards privatisation. That process, which
would remove the corporation from government ownership and place it in the
control of private shareholders, is not being considered by the Government.

The thrust of this legislation is to place the Water Corporation in a competitive
environment to make it, in the words of the Minister, "ready for competition with new
service providers". Those words indicate that the existing entity, and the services and
infrastructure of the Water Authority, will be transferred to this new Water Corporation;
and in that sense there will not be privatisation. In that sense there will be only three
bodies where there is currently already three.
In the areas where the Water Authority does not already provide a service, it will be open
to a new private service provider to obtain a licence to provide those services which the
corporation can provide under this legislation. It could even start up its own operation in
areas already supplied by the corporation. In that sense, the legislation may lead to the
creation not of three bodies, but of a multiplicity of water providers throughout the State.
In the long term, that will be dangerous for some of the services provided by the Water
Authority, especially in country areas.
Let us consider Bunbury. The Bunbury Water Board is more or less a subsidiary of
Bunbury City Council. It provides water for the municipal area of Bunbury solely from
underground water through a bore system. On the outskirts of Bunbury there are the
areas of Eaton and Australind which are provided for by the Water Authority. Gelorup is
crying out for a reticulated service for which no service provider has yet been identified.
It is not certain whether the provider will be the Bunbury Water Board or the Water
Authority.
It has been suggested to me in some circles that it would be quite open to the Bunbury
Water Board to expand its administration by incorporating into the board of the
organisation a couple of councillors from the surrounding areas. It could then offer to
take over from the Water Corporation the supply to Eaton, Australind and Gelorup.
There is nothing in the legislation to prevent that happening. Under the Bill, the board of
the new corporation has the capacity to engage in agreements for other service providers
to discharge its obligations under the arrangements.
Mr C.J. Barnett: Are there any current provisions which would prevent that from
happening?
Mr D.L. SMITH: Those changes could not occur without legislative and government
support. At the moment, the infrastructure in those areas is owned by the Water
Authority. The long term water supply that we should be looking for in the greater
Bunbury region should be derived from the creation of a dam on the Brunswick River.
At the moment, we expected the Water Authority to provide that dam in the longer term
as an infrastructure project which would be paid for from its reserves. If, under my
scenario, we end up with a much smaller utility which simply provides water from the
bore system, the solution for Bunbury in terms of water quality and supply from the dam
may never happen. The new Bunbury Water Board would never have the capital
resources to undertake the planning and development of a dam on the Brunswick River.
It is clear that new entities and competitors with the corporation will be able to grow up
as a result of the issuing of new licences or through the corporation contracting with
other service providers to discharge its obligations or functions under the legislation.
Progressively, areas around the State like greater Bunbury which can identify the fact that
they can put together a good financial package for the local supply now will politically
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agitate for that to happen on the basis that they could possibly reduce the cost of water on
a temporary basis as a result of the advantages of that combined operation. The resources
of Bunbury City Council could possibly be used for administration and supervision
purposes.
As each of those little areas decides to do that in its own right, the corporation will
increasingly be left with the less profitable water functions which the authority currently
discharges. It will also have the problem in that, as the break-up of the country water
supply occurs with little corporations starting up all over the place where that is
profitable and where lesser charges result, and where new developments are occurring in
adjoining areas, the new entities will be reluctant to take on the responsibility for
planning and providing extensions in the non-profitable areas.

Across the State, and especially in country areas, we will end up with a patchwork of
private, semiprivate or local authority controlled water providers in the profitable areas;
no services provided in some areas; or the Water Authority left with the unprofitable
services in the areas which cannot operate in their own right. Where major new
infrastructure works are required, there will be difficult negotiations about who will be
responsible for planning them, who will pay for the capital cost and, if the corporation or
the Government undertakes that capital cost, there will be difficulties in establishing a
fair system for the cost of the water in relation to the new privatised and other entities.

Where there are major populations, like the British Isles where there are in excess of 50
million people in a relatively small area, we can understand how the system that I have
described can work, especially given the rainfall and availability of water there.
However, in a State and a country where water is scarce, and in a State where
development has occurred in a patchwork pattern, the so-called savings envisaged as a
result of competition and so on are unrealistic because there will not be free competition.
There will simply be local service providers providing for their areas as monopolies.
That is the only way in which that could work. Those providers will seek td do only
those things which are profitable. They will not take responsibility for the overall
development and extension of water supplies throughout country Western Australia.

That will create a situation in respect of which the overall planning of water supply in
Western Australia will not be as good as it is at the moment. The capital reserves of the
existing Water Authority will not be used as they are at the moment to extend water
services into non-profitable areas and to secure water supplies where currently water
supplies may not be available. As a result of the multiplicity of new schemes which will
develop, while there may be short term savings, as each of them has to deal with the
question of ageing infrastructure, water supply availability, pollution control and the
other responsibilities which will be theirs, including the issue of strategic planning for the
region and providing their own professional advice which is currently provided by the
Water Authority, water will become more expensive.

Areas which receive a substantial subsidy where there is currently cross-subsidisation
from the metropolitan areas or from the profitable regional suppliers, will no longer
receive that subsidy. If any of those water suppliers are privatised, there will have to be
negotiations in respect of specific community service obligation subsidies for those areas.
Members from country areas know the problems that occur when they are converted
from an in-house subsidy system in which the person who collects the levies and rates
and provides the services is the one entity, to where the supplier of the services must go
to the Government for the subsidy. That subsidy is negotiated initially and getting that
subsidy reviewed and increased in the future proves extremely difficult. In the end it is
the ratepayers in country areas who finish up paying the extra rates to compensate for the
lag in the community service obligations being picked up.

The idea that there will be only three entities after this legislation becomes operative is
nonsense. The thrust of the second reading speech is preparation for competition. It is
all about new service providers coming in through being direct licence hiolders
themselves or by becoming corporatised entities that this Water Corporation enters into
arrngements with for those new entities to be the water service providers in thosewareas.
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This is a lot of gobbledegook. For country Western Australia *it will result simply in an
extra administrative cost, less strategic planning, less certainty and much less capacity to
extend the water supply and the other services the Water Corporation is* supposed to
provide, such as sewerage, in regional Western Australia.
Mr C.J. BARNETIT: I agree with what the member says. I do not deny that there is a
major change in structure. I am not overly familiar with the peculiarities around
Bunbury. Other scenarios could occur under the existing situation. The most important
thing in maintaining quality of service and coping for future expansion of service is that
the Coordinator of Water Services is required as part of the criteria for granting a licence
to satisfy himself that the entity has sufficient financial resources or scale to fund and
maintain expanding services. It is a different, but explicit, mechanism. The issues about
building a new dam on the Brunswick River or whether they are municipally based are
legitimate policy issues that exist now and will be there after the Bill is presumably
passed.
Mr BROWN: I oppose the clause because in establishing the Water Corporation it puts
before this Parliament a choice of the type of society we want in Western Australia. The
motivation for this Bill revolves around economics. The motivation is that if we believe
the thrust of the legislation and go down this path, greater efficiencies will be achieved. I
do not discount the importance of having efficient public and private sector
organisations. However, all too often in society today the question of efficiency becomes
the be all and end all. There is simply no other test applied to determine whether that is
appropriate to all the circumstances. In government it is important to look at other
factors rather than deciding simply on pure efficiency. It is a question of what the role of
government is. Is the role of government simply to manage and institute change which
brings about efficiencies and makes organisations as lean as possible; or does
government have a wider obligation? Does it have an obligation to look after people
before it looks after assets? The role of government, as opposed to that of the private
sector, is to put people first, not last.
In this debate there is one criterion. That criterion is related to economics and ignores
social policy and what happens to our community when we deal with essential services.
There is no more essential service than water. By changing the nature of the entity to a
corporatised operation, and perhaps in the future to a privatised operation, it changes the
intrinsic thrust and value system of the organisation to one where bottom line
considerations become paramount over all others. We have seen that with other changes
that have come about through legislation in this place. The Minister has already referred
in this debate to the changes made in the power industry anid relating to gas and electric
energy. In that industry, particularly with AlintaGas, we have seen a change in the
corporate ethos to one where it is primarily concerned with bottom line considerations as
opposed to more social policy concerns that might worry government or organisations
that have concerns about the broader public good.
Mr C.J. Barnett: Give me an example.
Mr BROWN: I will. Perhaps the best example is this letter from AlintaGas that was sent
to me and other members of Parliament.
Mr C.J. Barnett: Haven't you paid your gas bill?
Mr BROWN: Fortunately the letter deals with that issue. Most members of Parliament
on $73 000 as a minimum salary do not have a problem paying their gas bill. However,
this letter poses a far different problem for those who are on the Minister for Labour
Relations' minimum wage of $317 a week. In this letter we see a change in the ethos.
The letter states in part -

From November 14, AlintaGas will begin turning off the gas supply to customers
who have not paid or maintained arrangements to pay overdue accounts. As you
may receive enquiries from customers I thought it would be helpful to informn you
of our proposed action.
AlintaGas is a commercial business and, as such, we cannot continue to supply
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gas to customers who are not paying their accounts. It is not commercially viable,
nor is it fair to other customers. It is essential that AlintaGas take these measures
to keep unpaid debts to an absolute minimum.
AlintaGas has already contacted customers with overdue accounts and given them
every opportunity to pay the account. Letters will be sent to customers who are
listed to have their supply turned off giving them an additional two days to pay
their account.

That is wonderful! It continues -

If the customer does not pay the account then an authorised AlintaGas offcer will
visit the property to turn off the gas supply and inform the customer of the action.
Before being sent a letter, the customer will have received notification of an
overdue account followed seven days later by a warning notice. In many cases an
AlintaGas Credit Control Officer will also have telephoned them.
After an AlintaGas Officer has turned a customer's supply off, written
instructions will be left at the premises advising the customer as to how to have
the supply restored.

Some would argue, "That's nothing more than a normal business proposition; someone
does not pay his account; too bad; withdraw the service," but that begs the question
whether one should look much more broadly at the issue from a government perspective.
The Minister will be aware that under the family crisis program, which the Minister for
Family and Children's Services introduced two years ago, people who find themselves in
unfortunate financial circumstances and who are unable to meet gas or electricity bills are
unable to obtain any assistance, notwithstanding the nature of the financial crisis in which
they are involved - that is, the eligibility criteria have been so tightened and the amount
of government funding for the program has halved from $5.l1mn in 1992-93 to $2.6m this
year.
I raise those questions because we have seen a change in the ethos. We see a much
narrower focus that concentrates simply on the bottom line rather than takting a much
more global view. Potentially, we will see the same with the Water Corporation.
Potentially, six months after it is established - whatever it is - such letters will go out
again, perhaps under a different letterhead.
The problem with that approach is that, in looking at what is in the best interests of the
community, the Government has tended to have only one test, and that test has been an
economic rationalist test rather than a social policy test and the measurement of the two
against each other. For those reasons, I strongly oppose the clause.
Although there are some people in the AlintaGas example who, per circumstance, are
required to use excess power, the same applies in terms of water. The member for
Kenwick recently carried out a survey of the cost of disability. She noted that for
disabled persons the cost of water is significant. Many disabled persons are required to
maintain a high standard of hygiene. In certain circumstances, the nature of their
disability means that they shower for long periods. People with certain disabilities are
required to wash clothes more than the average family. The user pays principle, which is
being endorsed more and more, has a significant impact on people with disabilities.
In terms of the user pays principle, we are talking about the way in which the Water
Corporation is designed. When one looks at the Bill in total and at the commercial focus
which is clearly enshrined in the Bill, one sees that we are moving more and more to the
user pays principle. That is fine. There are good economic arguments for pursuing that
course, but equally there are strong social arguments for taking a different tack.
My concern is that for battlers - they are the people about whom I am most concerned in
this matter - the measure will mark a retrograde step. Battlers tend to be people whose
voices are not heard.
The other reason I oppose the clause is that it is the half way step to privatisation. In the
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second reading debate, the Minister said that he does not discount privatisation at some
time in the future - perhaps in the next five years. Whenever one looks at large
government bodies, particularly monopolies that provide essential services and the way
in which they have been disposed of by Governments, one sees that they have not moved
from being a publicly controlled, publicly staffed organisation one day to being sold off
to the private sector the next day. In virtually every case there has been an intermediate
step. The intermediate step has been corporatisation and setting up the organisation using
normal business practices to run it.
As we know, that is done not only to give the organisation experience and expertise inrunning along those lines, but also for the Government, when it decides to sell it, simply
to claim to the public that nothing will change and that the organisation has run on
commercial business principles for so long anyway that there is no change. People who
have considered the issue in Australia or overseas see that as the mid point. It is aquantum leap from where the organisation previously was. It is a staging point. Some
people argue forcefully that that step must inevitably lead to privatisation and thatpressures on the organisation inevitably push it to that end. For that reason also, I oppose
the clause.
Mr C.J. BARNETT: That matter is somewhat removed from the detail of the clause, but
I shall comment on what the member for Morley said. He claimed that it is an inevitable
step to privatisation. Perhaps history will prove that to be right, but the decision toprivatise or not to privatise is a distinct decision and is nowhere near contemplation bythe Government. As I said in response to the second reading debate, some time in 2000or thereafter, whoever happens to be in the Government of the day will wrestle with thedecision whether all or part of the water industry will be privatised. If that occurs, I hopethat it will be a natural progression, but it is certainly not being contemplated by the
Government now or likely to be in the coming years.
Mr Brown: Certainly not before 1997, anyway.
Mr C.J. BARNETT: Even thereafter. I do not think that the electricity industry rushed
those changes. It should be driven for the right reasons, not simply philosophically
driven.
Getting back to the more lengthy point about the provision of compassionate or welfareservices for people who cannot pay their bills and to the reference to AlintaGas, I ampleased that AlintaGas is adopting a more commercial approach. That may sound a little
heartless.
Mrs Roberts: It is heartless.
Mr C.J. BARNETT: Perhaps I am. AlintaGas is now applying up to date andresponsible debt recovery procedures. To turn the argument around and look at it
logically, if one is going to provide a welfare benefit through a utility, such as apensioner rebate on rates, surely the member is not suggesting that the Water Authority
or the electricity authority is competent to make fair and consistent decisions for welfare
recipients or potential recipients across the community. Those authorities are chargedwith the responsibility of delivering services - in this case, water services.g
If one decides to go down that path, a simple method is to adopt someone else's criteria.If pensioner status is accepted then one gets a rebate or a reduction in water rates. The
member gave the example of a person with disabilities having a greater need to consume
water. I do not dispute that, but surely he is not suggesting that the water utility is
somehow competent to make decisions on individual cases of merit in that sense. That is
not its role. Indeed, that is part of the reason for the corporatisation process - to remove
those decisions from the utility to make it a function of the relevant agency.
The member has also talked about lack of funding in those areas. That is a different
argument. Indeed, the Minister responsible for welfare and those particular groups in the
community should be in Cabinet saying that if that is the case, delivering the benefit in
that way is not getting it to those most in need. We would be better off applying direct
expenditure through the many programs that the member no doubt advocates. That
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flushes it out and brings people to the professionals who are competent to assess the
degree of need of an individual or family, the degree of disability and how the assistance
is best provided.
Mr Thomas interjected.
Mr C.J. BARNETT: Again, he can argue in Cabinet that there are better ways of
developing regions than providing cross-subsidies. T'hat is a legitimate policy issue. One
has to be very careful. It is all very well to say that a utility should have a very soft
approach. However, all sorts of very gross inequities can arise if a soft approach is taken
on debt recovery and the like.
We must adopt a normal, balanced approach. While AlintaGas is certainly advising
people that their gas supply will be disconnected, it will not be a heartless, brutal policy.
A lot of care has gone into this and there will be a lot of tailking to people. The last thing
AlintaGas wants to do is to disconnect a gas supply. By definition, it loses the customer
but, far more importantly, it is a very expensive operation to disconnect and re~ortnect a
gas supply. That is the last thing AlintaGas would want to do. In the manyl cases of
genuine hardship, the situation must be handled with sensitivity. Perhaps other agencies
should be brought in so that the situation is dealt with properly. However, AlintaGas
cannot simply walk away from the situation, saying that if people have not paid their bill
it does not matter. That is not responsible and I know that the member is not suggesting
that. However, this does distinguish and separate the role of the utility - the service
providers - from all those difficult issues that affect families and individuals in the
community. The member has actually argued why we should do it.
Mr BROWN: I need to make a few observations in response to what the Minister has
said. First, there is one process to be used by the Government of the day in terms of the
rebates provided. It is important for the Government to look at where it is prepared to
allocate resources for appropriate rebates or concessions. That is one side of the
equation.
The other side of the equation is the policy that is used by any organisation - whether it
be a public or private sector organisation - in reining in the moneys owed to it. My
concern is that some organisations have a more compassionate policy of debt
management. Certainly, the AlintaGas letter suggests that it will take quite a hard-line
approach. It has certainly come to my attention, and the Minister may know of it, that
even within Western Power, the way people are treated when they find their account in
arrears depends on the office with which they deal. It appears that when people find
themselves in financial difficulties for whatever reason, the corporation is more likely to
be influenced by the bottom line rather than the social policy objectives. Therefore,
concessions and debt recovery policy need to be separated. My concern for the battlers is
that the debt recovery policy in a corporatised Water Authority will become far more
stringent than it is at present and it will therefore cut across important social policy
objectives.
Mr C.J. BARNETT: When we deal with the statement of corporate intent and so on, the
member will see that it explicitly addresses community service obligations and the like.
Any corporation, whether it be privately or publicly owned - but particularly publicly
owned corporations - will continue to have a social responsibility, whether it be in
relation to the environment or showing compassion and care for its customers or the
public at large. I do not see that a more commercial approach compromises the -social
and corporate responsibilities of newly created authorities. Issues of arrears and debt can
attract exactly the same argument in relation to Homeswest,- which has all sorts of
hardship cases, and private and public sector organisations. It is hard to generalise.
Mr D.L. Smidth interJected.
Mr C.J. BARNETT: Again, it gets back to the basic principle of fairness between
customers. One person may struggle to pay his bill and another may not struggle so hard
and not pay. I do not think the utility is competent to make those sorts of comparisons
between people. There are all sorts of obligations and responsibilities and in no w'ay is
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the Minister or the Government of the day absolved from looking after those public
issues; it is just that the focus is more commercial. I do not have any difficulty in
conceding that; that is the purpose of the Bill.
Mvrs ROBERTS: Given that we are making so many analogies with electricity, I will
relate an experience I had with a constituent of mine from the suburb of Glendalough.
My constituent came to me to discuss another matter, but while she was talking to me she
took the opportunity to tell me what she thought of the way AlintaGas and Western
Power were operating. She told me that she heard the news on the radio about people
having their gas disconnected. She was concerned because she had received only one bill
from AlintaGas, and that bill did not have her proper Herdsman Parade address on it. It
had her name and in place of the street name it had the letters DSME. The person
delivering the post apparently recognised her name and delivered the bill, but she had
received no further bills. When she telephoned AlintaGas and asked what would
happen - whether her gas would be disconnected because she had not received a bill - she
was told that it did not have her address and that is why she had not been sent any bills. I
found it strange that AlintaGas can supply gas to a house but not know the address.
Mr C.J. Barnett: Have you ever written to a constituent and had the letter returned to you
because it was wrongly addressed? Errors happen.
Mrs ROBERTS: No, I have not had that experience. It must be something to do with the
efficiency of my secretary. In any event, if we are talking about efficiencies and so forth,
this woman felt that the situation was very strange indeed and did not believe that the
system had become any more efficient.
The member for Morley referred to consumers having their water service disconnected.
The Minister may not be aware that in the United Kingdom there has been a huge
increase in the number of disconnections of water services and a commensurate increase
in the occurrence of diseases and health problems attributed to people having their water
service disconnected. Only today I watched a video which someone obtained for me
after they had seen it on British television. The video is titled "Beyond Reasonable
Drought" and it highlights the problems associated with the disconnection of water
services which is occurring in that country. It showed Yorkshire Water installing
standpipes with garden taps attached to them every few hundred metres along street
verges. Those people who had their water disconnected could fill up their buckets with
water from these taps. Mothers with young children and elderly people were queuing up
with their buckets. Representatives from Yorkshire Water were on site and one of them
told an elderly lady that she could cart water in a bucket. She replied, "That is all right
for you. You are fit and able, but how can I trudge down here to get water?" Water is
not being treated any differently from other commodities, but it should be. Members
should consider what happened in earlier times when sanitation was not at the level it is
today. It is generally acknowledged that water is an essential commodity, not for
aesthetic reasons but as a necessity of life. People can get by without electricity, but they
cannot get by without water.
I fully endorse the member for Morley's comments that the Opposition is concerned that
the privatised authority's motivation will be profit and people will have their water
service disconnected without any social consideration.
Clause put and passed.
Clause 5 put and passed.
Clause 6: Corporation and officers not part of Public Service -

Mrs ROBERTS: I am concerned with this clause because it further diminishes
ministerial and government accountability. The Minister will no longer be accountable
for a public sector agency because, in effect, it will be a separate body answerable to a
board of directors rather than to the Minister. I note in later clauses the specific
provisions which require the Minister's authority. It is a significant step to take the
provision of water services out of the hands of the Public Service. I refer to the
tremendous loss of expertise which has already occurred within the Water Authority of
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Western Australia because of the proposed separation of the organisation into three
agencies. Numerous employees and former employees of WAWA have contacted me
about the loss of public sector expertise. I am advised, for example, that there is no
provision to continue to employ a chemical engineer. It has been put to me that public
sector expertise will no longer exist within the proposed agencies and they will not be
able to properly administer the contracts which they will be putting out to tender. This is
not a trivial concern raised by aggrieved employees because of their personal
circumstances. I have read in reports about the situation in Victoria. Contracts is one of
the areas in which costs have blown out in that State. More staff have been employed to
supervise the contracts. To be able to draw up the contracts and administer them the
authority must have in-house public sector expertise. However, when one considers the
cost benefits of the private sector providing some of these services to the public sector
what is often neglected is the effect of no longer having the public sector operating in that
field. Essentially there will not be the public sector yardstick to make that comparison.
I make the point loudly and clearly that the Opposition does not support the corporation
being outside the Public Service. The public expects, for the money it pays in tax, certain
services to be provided by the public sector. Nearly everyone to whom I have spoken
about this issue said that water is one area that should remain within the control of the
public sector to ensure that water quality standards are maintained. It is not sufficient to
say that the proposed Office of Water will have a regulatory and enforcement role.
One of the interesting facts I gleaned from the video to which I referred is that Yorkshire
Water established OFWAT. I can only assume from the comments on that video that
OFWAT is a regulatory agency. People in the Yorkshire area were interviewed about
what they thought of OFWAT and how it regulated and enforced the standards. All those
people interviewed were critical of OFWAT and suggested it had no teeth. They said it
did not do its job properly and they could not recall the last occasion on which it
prosecuted Yorkshire Water or any other water agency. It is a huge step to move from
the public sector to this corporation, which will not be part of the public sector. I do not
believe the community of Western Australia wants that, and neither do I believe the
corporation will provide the level of protection people want from their water agency.
Mr C.J. BARNETT: Although employees of the corporation will not be part of the
Public Service, nevertheless in clause 16 and other clauses reference is made to the
Public Sector Management Act and the standards to be maintained. There is a clear link
to public service standards and practice. The employees will not be public servants, but
they will have a close alignment to public service conditions and standards. It is
important that the employees in the corporation see themselves as separate and different
from the public sector. That allows them to develop their own culture and ethos within
the organisation and, as time passes, it will allow them to develop their own style of
internal management, payments, incentives and so on. It is important that entities such as
this, which are in the commercial world to a great extent - buying, selling and entering
into contracts - have freedom in the way they manage, employ, pay and reward
employees. In those circumstances, public service conditions could be a constraint.
The member referred to taxpayers; the obvious point is that the Water Corporation will
be self-funding. We are talking about water consumers, not taxpayers, and the flexibility
in employment practices will allow the organisation to be more responsive to its
consumers. Perhaps we must accept that it is a point of philosophical difference in part,
but it is consistent with the objectives of corporatisation that employees, while living up
to the standards of the Public Service, do not have to be public servants as such.
Mr BROWN: Subclause (1) states that the corporation is not, and is not to become, part
of the Public Service. Why are the words "and is not to become" included?
Mr C.J. BARNETT: If a future Government decided to make the corporation part of the
Public Service, it would be necessary to amend the legislation and the decision would be
made by this Parliament. Perhaps that phrase is unnecessary but it means a Government
could not arbitrarily shift the corporation and its employees in and out of the Public
Service.
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Mr D.L. SMITH: Clearly, the Water Corporation as formed under this legislation is
intended to continue to be a public utility. It is public in the sense of the standards it
must meet, the controls, audit, power of the Minister, requirement to provide information
and so on. The only intent of clause 6 is to give the Water Corporation complete
flexibility in its employment practices and the conditions which govern its employees. It
is intended to ensure that employees of the Water Authority will no longer have the
security of tenure and conditions which have traditionally attached to public servants.
Without expecting the Minister to reply, I indicate on behalf of all the public servants in
my electorate in the south west, who have provided a good public service and great
loyalty to the State and the region over a long period and who will effectively lose their
security and some of their conditions of employment as a result of this clause, that I very
much regret what this Government and we, as a Parliament, are doing to them and their
families. This provision means that eventually, fewer workers in the Bunbury area will
be employed by the Water Corporation or whatever entity becomes the water service
provider in that region. The aim of the whole concept of regionalisation was not just to
deliver better service but also to contribute to regional development per se, but we cannot
expect this new entity to continue to be regionalised in that sense. We are waiting with
bated breath for a public announcement on the structure and staffing of the new
organisation. I will carefully monitor what effect it will have on job losses in the
Bunbury region.
Clause put and passed.
Clause 7: Board of directors -

Mrs ROBERTS: What payment will board members receive and who will determine the
level of payment?
Mr C.J. BARNETT: It is determined in a legal sense by the Minister, and it is covered
by the Salaries and Allowances Tribunal. There are standard rates for payment of board
members and that rate will be made explicit on appointment. I do not know whether a
decision has been made by the Minister on the payment of board fees. I will endeavour
to find out and advise the member. No decision has been made by Cabinet on who will
be appointed to the board. The rate will be comparable to existing fees. Given that board
members are accepting a higher level of personal responsibility when taking on the role
in the corporation, it would be reasonable to reward them for that.
Clause put and passed.
Clauses 8 to 10 put and passed.
Clause 11: Conflict of duties.-
Mr BROWN: This clause provides that if a public service officer is a director, his or her
duties as a director are to prevail if a conflict arises between those duties and his or her
other duties as a public service officer. In what circumstances is it envisaged that such a
conflict may arise?
Mr C.J. BARNETT: In response to the query raised by the member for Glendalough
about directors' fees, it is most likely that they will be paid at a rate similar to that paid to
the board members of Western Power and AlintaGas, which is about $30 000 per annum.
Mrs Roberts: Is it the same for the chairman?
Mr C.J. BARNETT: The chairman receives $60 000 per annum. A decision has not
been made, but that is indicative of the anticipated level.
Generally, it has been a philosophy of this Government that bodies such as this should
not have serving public servants on their board. It is not a policy decision, but it has been
the pattern. I would be surprised if a public servant were appointed to the board; they are
more likely to find themselves used in the commission with a policy role within the water
industry rather than a commercial role. Part of the philosophy is to find people who are
not within the public sector - they may be retired public servants - or those who have a
broad background in commercial and public issues that makes them very suitable for
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overseeing the financial role and public responsibilities of such a utility. With regard to
conflict, this clause provides that directors of this corporation are subject to the rights and
responsibilities of directors and they have no excuses. They cannot use any shield or
protection from the Crown to avoid those responsibilities. I cannot think of an example
of how a conflict may arise. It is really saying there is no special protection. If one
accepts a position of director, even if one is a public servant, one is bound by the same
rights, responsibilities and conditions as other directors are bound. I think that is proper.
Clause put and passed.
Clause 12: Committees -

Mrs ROBERTS: Will the committee members be paid? Will that remuneration be
determined by the board or someone else?
Mr C.J. BARNETT: I can refer to the practices only within the electricity and gas
utilities. Those board members receive remuneration as board members, and that
includes any role on committees or as representatives of the board around the State. I
imagine the same would apply to the Water Corporation, as part of the responsibilities of
a board. Committees often have greater representation of senior management and
sometimes outside expertise.
Mrs Roberts: Will the committees comprise board members or outside people?
Mr C.J. BARNETT: They typically include the more senior management of the
corporation, but could include outside people. If a committee is looking at capital
expansion projects it may seek some engineering expertise from outside. That would be
a typical example. Similarly, the board looking at human resources management may
bring in expertise on personnel issues. That is part of the board's responsibility. Often
Western Power and AlintaGas board members spend a lot of time on committee work.
They have set up effective committee structures, and that is the way the board will
probably operate in this case.
Mr D.L. SMITH: Although there is power to appoint committees and it may include
persons other than directors, there does not seem to be a provision dealing with the
functions which may be delegated or the powers that will accompany that delegation.
Can the Minister give an example of the sorts of committees he envisages? Is it intended
that the functions of the board can be delegated in toto to committees, or just particular
areas of operation? In that case, will the obligations of directors apply to committee
members in the same way as they do to directors? Need I look elsewhere in the
legislation to identify the functions and powers that can be delegated in the process of
appointing the committees?
Mr C.J. BARNETT: I refer the member to clause 35. I do not think that members should
overstate the role of the committees. They are not in a sense formal substructures of the
board. They will be set up by the board. They will be working committees which will
look at remuneration for senior management, industrial relations, financial management
and other things. As we all know, in such an organisation, groups of board-members will
be delegated and work in subcommittees. They will report to the board, and the authority
will be retained by the board. It is a way to break up tasks and get the various jobs done.
Clause put and passed.
Clauses 13 to 15 put and passed.
Clause 16: Minimum standards for staff management -

Mr BROWN: The clause sets out the role of the Commissioner for Public Sector
Standards. The clause provides that the board consult with the Commissioner for Public
Sector Standards. Subclause (3) states -

In complying with subsection (1) the board is to have regard to the principles set
out in section 8 of the Public Sector Management Act ...

What does that mean legally? Does it mean anything, or is it one of those things that
makes one feel good but does not carry anything through? The intention of subclauses
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(5) and (6) appears to be that the Commissioner for Public Sector Standards can prompt
the board to do certain things, but that is as far as it goes. It is not much more than that.
Ultimately the board will decide whether it does those things - although later provisions
allow the commissioner to report to the Minister, and the Minister to direct. The clause
does not appear to be much more than a prodding and poking exercise, ultimately
allowing the board to do as it will. What is the legal effect of subclause (3)? Have I
interpreted subclauses (5) and (6) correctly?
Mr C.J. BARNETT: It is a bit of both. The wording clearly gives the Commissioner for
Public Sector Standards a role. First, it is a message to the board and the senior executive
that while they are corporatising and accepting work from the Government the
expectation is that they will maintain the practices of recruitment, staff selection, and
remuneration consistent with what occurs in the Public Service and consistent with the
philosophy of the Public Service. However, there are some teeth. Under clause 17 the
commissioner has the ability to require in witing reports from the board on various
matters. He has the ability to draw that to the attention of the Minister who can instruct
the board.
Setting up the energy utilities was one of the most hotly debated issues. One school of
thought was to have no constraints. The other school of thought was the across
government view which finally won out. That is, although we did not want to make it a
public service as such, we needed to ensure that the types of practices relating to fairness,
equity and staff selection did not run off in a direction contrary to what was traditional
within the public sector or the standards of the Government of the day. It is a fair
compromise to give some freedom but also to make sure that there is a role to ensure that
things do ~not get out of hand. One could imagine a scenario where wages and conditions
could go through the roof and bear no relationship to the general public sector.
Mr D.L. SMITH: Clauses 16 to 26 are there only because of clause 6. That is why the
Minister does not want them to be public sector employees for the purposes of conditions
of work, but he still wants them to maintain public sector standards -

Mr C.J. Barnett: The standards will remain.
Mr D.L. SMITH: I applaud that. Am I correct in thinking that none of these conditions
will apply to new applications for licences from the commission? They do not apply to
any of the contractors who may be contracted to provide the services that the corporation
is supposed to provide -

The DEPUTY CHAIRMAN (Ms Warnock): Order! I am not the only one suffering
from -industrial deafness because of the noise of the overhead fans in this
unair-tonditioned Chamber in summer. I ask members when speaking to draw the
midcrophones as close to their mouths as possible, and speak as loudly as possible because
it is almost impossible to hear from this end of the Chamnber. I am aware that Hansard is
having the greatest difficulty recording this very important discourse.
Mr C.J. BARNETT: It is true that contractors will not be subject to this condition. If a
water service provider were privately owned from the start, this sort of condition would
be inappropriate. However, if a publicly owned separate authority were set up, the same
sort of condition could theoretically be applied, and I do not see why that could not be a
condition of the licence. Although I do not know that that is necessary, there is nothing
to prevent it, and that is a decision to be made at the time.
Mrs ROBERTS: Our view is that clauses 16 to 26 are in the Bill only because the new
corporatised body will be taken out of the public sector. We are opposed to the Water
Corporation no longer being part of the public sector.
Clause put and passed.
Clauses 17 and 18 put and passed.
Clause 19: Superannuation -

Mr D.L. SMITH: This clause is not as important as it used to be because of the decision
of this Government to terminate entry to the superannuation scheme by new employees,
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but I am sure that the Minister for Water Resources is aware that sonmc major concerns
are being raised by existing staff in regard to the impact on their existing superannuation
entitlements of the setting up of this new corporation. I hope that when I write to the
Minister in the next few days to raise some of these issues, there will be some
undertaking from the Government that those issues will be considered sympathetically so
that there will be no loss of current and future superannuation benefits.
Mr C.J. BARNETT: I note the member's comments.
Mr BROWN: The treatment of the superannuation entitlements of Water Authority
employees is an important issue. Many members have had representations from those
employees. This matter is of concern particularly to those employees who have
superannuation entitlements under the Superannuation and Family Benefits Act, which is
the pension scheme, because the proposition that is before the Parliament under another
piece of legislation does not guarantee that those employees will have the right to
maintain the full value of that pension scheme. I do not know whether the Minister is
aware of that, but the intention of that legislation is to give the Government discretion in
regard to whether it will allow the full value of the pension scheme to remain with those
Water Authority employees who are currently members of the pension scheme. That is
an important issue for those employees who do not wish to have that benefit converted
into the lump sum scheme. Some of those people have been employed by the Water
Authority for a number of years, and prior to the privatisation of many of the functions of
the Water Authority, they thought that they had a long term career in the Water Authority
and would stay there until retirement. It has certainly interrupted their life plan, if one is
game enough to make a life plan these days.
I have not seen anything from the Government in the way of a Bill or an amendment on
the Notice Paper which suggests that those employees will not be disadvantaged. Some
of those employees will be disadvantaged if they are required to give up the pension
scheme and simply have a benefit converted into the lump sum scheme and held for
them. That is the reality. I do not know whether the Minister can comment on that, but
this is an important issue for those people, and I am sure they have made representations
to members of the Government, as they have made strong representations to members of
the Opposition. We think there is considerable merit in their case and they should not be
disadvantaged.
Subclause (1) refers to retirement benefits. A retirement benefit may be superannuation
but it may also be something else. Is it intended to be superannuation or something else,
or is it intended to allow for a discretion?
Mr C.J. BARNETT: I take the member's comments about some of the problems that
arise in converting benefits into a lump sum. I do not think I can add anything to the
comments made by the member because we have all been lobbied by individuals about
their cases, but clause 208 of the Water Agencies Restructure (Transitional and
Consequential Provisions) Bill, which is part of this package, specifically preserves the
rights, including the superannuation rights, of public servants within the Water Authority
who give up their public service status and go across to the new corporation. Therefore,
that issue has been addressed in a general sense. I have no doubt that there are particular
cases of which we have been made aware.
Mr Brown: There are two groups: Those public servants who are currently with the
Water Authority and will move to the Water Corporation or one of the other bodies
outside the public sector and who in some way have not left the public sector, although
they will now be in this corporatised body; and those public servants who, as a result of
the restructuring that accompanies these Bills and the contracting out, will no longer have
a job in the Water Authority or the Water Corporation. Some of those people, who are
middle management and semiprofessional people, have worked in the Water Authority
for many years and thought that they would finish their career in the Public Service, and
they will be prejudiced significantly unless they can retain the value of their
superannuation arrangements in the pension scheme.
Mr C.J. BARNETTl: That is a real issue and I do not down play it, but that is not part of
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the changes within this legislation. That is something else that is going on. I am aware
that there is some discontent about that matter.
Clause put and passed.
Clause 20: Duties of, and relating to, directors -

Mr D.L. SMITH: I asked the Minister previously whether committee members who were
not directors would have the duties of staff or directors. Will the duties of directors apply
to committee members who are not directors?
Mr C.J. BARNET7: It applies only to immediate and extraneous staff. It does not apply
to outside members of the committee who are not directors or members of staff.
Ultimately the directors are responsible.
Mr D.L. Smith: The outside committee member has no obligation to the board.
Mr ClJ. BARNETT: The responsibility of the directors is to the board as a group. If they
bring in some outside expert onto the committee that person does not have those
responsibilities.
Clause put and passed.
Clause 21: Chief executive officer, duties imposed -

Mr BROWN: Clause 21 and in a similar vein clause 22 seek to provide for a number of
clauses in schedule 2 of the Bill that apply to the chief executive officers or to executive
officers. In schedule 2, clause 15 provides for directors to be indemnified for certain
matters. That relates to the corporation or a subsidiary not indemnifying a person in
given circumstances. I understand that some changes have been made or are proposed to
be made t6 the Corporations Law on this matter. I am not familiar with the detail of the
changes, but do these provisions reflect the new arrangements or the old arrangements?
Mr C.J. BARNETT: I am advised they reflect the new arrangements, but I am not
familiar with them either.
Clause put and passed.
Clauses 22 to 26 put and passed.

Progress
Progress reported and leave given to sit again, on motion by Mr C.J. Barnett (Minister for
Resources Development).

House adjourned at 11.23 pm
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QUESTIONS ON NOTICE

ROAD TRAINS - ALBANY HIGHWAY
1816. Mrs HALLAHAN to the Minister representing the Minister for Transport:

(1) Has any company other than Giacci Brothers been given approval to
operate road trains on Albany Highway between the junction of' Albany
Highway and Tonkin Highway and the junction of Albany Highway and
South West Highway, Armadale?,

(2) Has Giacci Brothers been given any approvals to operate road trains in
this section of Albany Highway other than those approved to transport
mineral sands for a three month period beginning 12 May 1995?

(3) If no, has approval been given for any permit vehicle with a permitted
maximum mass in excess of 67.5 tonnes, regardless of the terminology the
Minister may use to describe it?

Mr LEWIS replied:
The Minister for Transport has provided the following response -
(1) The vehicles Giacci Brothers have been given permission to use are

described as "long vehicles". In this case they are limited to 25 metres in
length. Approval has also been given to the operation of similar vehicles
for the transport of timber.

(2) Road trains are vehicles which exceed 30 metres in length. No vehicles of
this type have been given permission to operate on this section of road.

(3) Yes. The member must understand that "heavy vehicle' is not my
terminology; it is a national description of vehicles up to 30 metres in
length.

GOVERNMENT DEPARTMENTS - LANGUAGE SERVICES, PRACTICES TO
ENSURE PEOPLE FROM NON-ENGLISH SPEAKING BACKGROUND HAVE

ACCESS TO PROGRAMS
3277. Mrs ROBERTS to the Attorney General; Minister for Justice; Women's

Interests:
Further to question on notice 2992 of 1995, what specific practices and structures
have been developed and implemented appropriate to each agency under the
Minister's administration to ensure that people from a non-English speaking
background or with a hearing impairment are able to access services and
programs?
The answer was tabled.
[See paper No 727.]

GOVERNMENT DEPARTMENTS - LANGUAGE SERVICES, PRACTICES TO
ENSURE PEOPLE FROM NON-ENGLISH SPEAKING BACKGROUND HAVE

ACCESS TO PROGRAMS
3278. Mrs ROBERTS to the Minister representing the Minister for Finance:

Further to question on notice 2993 of 1995, what specific practices and structures
have been developed and implemented appropriate to each agency under the
Minister's administration to ensure that people from a non-English speaking
background or with a hearing impairment are able to access services and
programs?
Mr COURT replied:
The Minister for Finance has provided the following reply -

Government Employees Superannuation Board: Staff members fluent in a
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language other than English are used to attend to clients where the matter if of a
simple or routine nature. However, where more complex issues are involved, an
accredited interpreting service is used, with the option of either telephone or face
to face advice offered. The GESB does not have any specific structures in place
for people with a hearing impairment.
State Taxation Department: The practice of the department is to utilise the
translating and interpreting service. Clients are interviewed in an office with a
speaker phone so that any conversation between the interpreter and either the
interviewer or the interviewee is audible to the other party.
Valuer General's Office: The office complies with the language services policy
by providing language services to clients through the best use of in-house and
external resources. Use of the translating and interpreting service is made on an
as required basis. The office has identified staff members who are able and
willing to make themselves available to act as interpreters as required.
State Government Insurance Commission: The commission engages interpreters
provided by the translating and interpreting service, as required, to facilitate
communication' between claimants and the State Government Insurance
Commission or medical practitioners.

GOVERNMENT DEPARTMENTS - LANGUAGE SERVICES, PRACTICES TO
ENSURE PEOPLE FROM NON-ENGLISH SPEAKING BACKGROUND HAVE

ACCESS TO PROGRAMS
3280. Mrs ROBERTS to the Parliamentary Secretary to the Minister for Water

Resources:
Further to question on notice 2995 of 1995, what specific practices and structures
have been developed and implemented appropriate to each agency under the
Minister's administration to ensure that people from a non-English speaking
background or with a hearing impairment are able to access services and
programs?
Mr McNEE replied:
The Minister for Water Resources has provided the following reply -

The Water Authority has recognised the diverse ethnic backgrounds of its
employees and the customers that it serves. As part of the ongoing strategy to
iinprove the level and quality of customer service the authority has and will
continue to undertake actions that include providing interpreters where required;
providing written information in other languages where the need has been
identified; conducting "English in the workplace" classes for authority personnel;
and identifying authority employees with bilingual skills. In 1996 the authority
will introduce a multilingual customers services charter to meet the needs of more
than 10 per cent of the Western Australian population who speak languages other
than English. A comprehensive plan for the provision of services to customers
with disabilities, including hearing impairment, is being developed and will be
implemented in January 1996.

GOVERNMENT DEPARTMENTS - LANGUAGE SERVICES, PRACTICES TO
ENSURE PEOPLE FROM NON-ENGLISH SPEAKING BACKGROUND HAVE

ACCESS TO PROGRAMS
3281. Mrs ROBERTS to the Minister for Primary Industry; Fisheries:

Further to question on notice 2988 of 1995, what specific practices and structures
have been developed and implemented appropriate to each agency under the
Minister's administration to ensure that people from a non-English speaking
background or with a hearing impairment are able to access services and
programs?
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Mr HOUSE replied:
Fisheries Department: The department has a database with details of employees
with multilingual abilities. Advertisements are placed in newspapers in other than
English dealing with specific fishery legislation. Voluntary fisheries liaison
officers are recruited from non-English speaking backgrounds to assist
management of fisheries.
Department of Agriculture and Agriculture Protection Board: The department
and the board have many bilingual staff and a register is maintained of all staff
with these skills and they are called upon as required. All reception points
display information for hearing impaired clients on how to access assistance.
Reception staff have been instructed on the appropriate procedures. In addition,
the Department of Immigration's interpreter service is accessed on a needs basis
for non-English speaking background and hearing impaired people.
Rural Adjustment and Finance Corporation: Clients of the corporation have
access to the Department of Immigration's interpreter service on a needs basis for
non-English speaking background and hearing impaired people.

GOVERNMENT DEPARTMENTS - LANGUAGE SERVICES, PRACTICES TO
ENSURE PEOPLE FROM NON-ENGLISH SPEAKING BACKGROUND HAVE

ACCESS TO PROGRAMS
3283. Mrs ROBERTS to the Minister representing the Minister for Fair Trading:

Further to question on notice 3006 of 1995, what specific practices and structures
have been developed and implemented appropriate to each agency under the
Minister's administration to ensure that people from a non-English speaking
background or with a hearing impairment are able to access services and
programs?
Mrs EDWARDES replied:
The Minister for Fair Trading has provided the following reply -

The Ministry of Fair Trading had published a guide in 15 languages on how to
access the ministry's services. Interpreter services are provided for clients. The
ministry disseminates information to a range of ethnic media outlets - both press
and radio, and contributed significantly to the successful FYI series on consumer
issues on SBS.

GOVERNMENT DEPARTMENTS - LANGUAGE SERVICES, PRACTICES TO
ENSURE PEOPLE FROM NON-ENGLISH SPEAKING BACKGROUND HAVE

ACCESS TO PROGRAMS
3284. Mrs ROBERTS to the Minister representing the Minister for Racing and

Gaming:
Further to question on notice 3007 of 1995, what specific practices and structures
have been developed and implemented appropriate to each agency under the
Minister's administration to ensure that people from a non-English speaking
background or with a hearing impairment are able to access services and
programs?
Mr COWAN replied:
The Minister for Racing and Gaming has provided the following reply-
Lotteries Commission:
(1) Currently 5.1 per cent of staff from non-English speaking backgrounds are

employed at the Lotteries Commission. The commission won the 1993
equal employment opportunity recognition award in the "People from
non-English speaking backgrounds" category. A development program.-
English in the Workplace Advanced Communication - run over four years
from 1991 to 1994, increased English language skills for participants, and
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led to improving the potential for career advancement and an improved
cross-cultural understanding.

(2) The community funding grants program received 28 grant requests from a
broad range of ethnic community groups during the 1994-95 financial
year, and provided funding of $814 709 to a broad range of ethnic
community groups.

(3) The commission has recently undertaken a survey of agents seeking
information on whether a multilingual brochure should be published. The
results of this survey are currently being evaluated.

(4) During 1995 the Lotteries Commission installed a TTY communication
system to enable people with hearing impairment to access information on
lotteries and community funding. There is clear visual direction and
instruction signage within the public access area of the Lotteries
Commission to assist people with hearing impairment. The community
funding information booklet has been transcribed into Braille and audio
for distribution to agencies that assist people with sight impairment. The
commission is currently developing a disability plan for the organisation.

Office of Racing, Gaming and Liquor: Staff of the office have received
preliminary customer focus training, including the right of customers to have
access to all services provided by the office. Staff who provide an inquiry service
to the public have been provided with information to assist them to communicate
with clients with limited English and with hearing difficulties. A register of staff
who have a second language is maintained within the office. This information is
accessed, if required, by the central switchboard operator. Where a language is
required which is not available within the office, the translating and interpreting
service is utilised. Public counters have information to advise clients of the
availability of the service. A sign is located at public counters requesting
customers who have a hearing impairment to notify staff. The Western
Australian Deaf Society will translate written material and provide interpreters for
people with hearing impairments.
Totalisator Agency Board: Signage within the public access area of the TAB
head office to assist staff speaking to hearing impaired customers. Translating
and interpreting services are utilised by staff on an as required basis. Telephone
account betting services are utilised by clients with hearing or visual difficulties,
and from non-English speaking backgrounds. Special comments are entered into
the account information to assist staff in dealing with each particular client. The
production of multicultural information brochures is under consideration to target
specific multicultural groups. The TAB is currently developing a disability plan
which will specifically address services to clients with hearing and visual
impairments.

COMMISSION ON GOVERNMENT - REPORT No 1, PERSONALLY READ
BY ATTORNEY GENERAL

3583. Mr GRAHAM to the Attorney General:
Has the Attorney General read the Commission on Government Report No I?
Mrs EDWARDES replied:
Yes.

ROAD TRAINS - METROPOLITAN AREA, ROUTES; LORD STREET PLANS
3734., Mr BROWN to the Minister representing the Minister for Transport:

(1) What roads and routes are road trains permitted to travel along in the
metropolitan area?
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(2) Has any consideration been given to allowing road trains to travel along
Lord Street - Lockridge, Eden Hill and Bassendean?

(3) If so, what decision or decisions have been made in this regard?
(4) Has any consideration been given to allowing road trains to travel down

Lord Street south of the Reid Highway if and when the Lord Street
deviation is constructed?

(5) If so, what decision or decisions have been made in this regard?
(6) Will the Minister assure this House and the people of Locicridge, Eden

Hill and Bassendean that road trains will not be permitted to travel down
Lord Street through these residential areas?

(7) Is the Minister prepared to give this House and the people of Loclcridge,
Eden Hill and Bassendean an assurance that steps will be taken to -

(a) eliminate;
(b) minimise,
heavy traffic travelling down Lord Street through the suburbs of
Locklridge, Eden Hill and Bassendean?

Mr LEWIS replied:
The Minister for Transport has provided the following response -

Articulated trucks and most truck and trailer combinations are allowed to run on
all public roads in Western Australia. If these vehicles exceed 19 metres in length
or 42.5 tonnes in gross mass, they must have a permit issued by Main Roads.
These permits identify the vehicle, the routes on which it must operate and other
specific conditions. A permit vehicle more than 19 metres long and up to 30
metres long is known as a long vehicle and has a sign "long vehicle" attached to
the rear of the vehicle. A permit vehicle longer than 30 metres and up to 53.5
metres long is known as a road train and has a sign stating "road train" attached to
the front and rear of the vehicle.
(1) Road trains up to 36.5 metres only are allowed to travel along the

following roads in the metropolitan area -
Great Northern Highway, north of the Roe Highway intersection
Roe Highway, between the Great Northern Highway and the Great Eastern
Highway bypass.
Great Eastern Highway bypass, between the Roe Highway and Stirling
Crescent.
Stirling Crescent, between the Great Eastern Highway bypass and
Bushmead Road.
Bushmead Road, between Stirling Crescent and Military Road.
Military Road, between Bushmead Road and Clayton Street.
Clayton Street, between Military Road and the Midland saleyards.
Albany Highway, south of the Bedfordale road train assembly area.

(2) No.
(3) Not applicable.
(4) No.
(5) Not applicable.
(6) Yes.
(7) Not applicable.
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HOUSING - ENERGY CONSERVATION; TAX INCENTIVES
3862. Dr EDWARDS to the Minister for Housing:

(1) What progress has been made on the redesign of housing to conserve
energy?

(2) Has an investigation been conducted into the extension of taxation and/or
financial incentives to home builders to build energy conserving
structures?

(3) If yes -
(a) when was the investigation carried out;
(b) who conducted it;
(c) what were the results;
(d) will the Minister table the results?

Mr PRINCE replied:
(I) Passive solar design principles are applied to all Homeswest's new houses

for energy efficiency and conservation. The principles have been
developed by using experimental housing and in close liaison with the
industry. These designs are monitored regularly on products used,
construction techniques, and innovative ideas. Homeswest is currently at
tender for the construction of energy efficient designs at Broome, Karratha
and Kununurra as a consequence of a design competition.

(2) There are tax incentives for using solar powered equipment under Sales
Tax Exemption and Classification Act schedule 1, item 171, which lists
solar heating and appliances as tax exempt. Goods for generation or
storage of gas or electricity in residential premises are also tax exempt.

(3) Not applicable.

WESTRAIL - ASSAULTS ON PASSENGER SERVICE ASSISTANTS
Anderson, Bernie, Case; Charge Withdrawn

3919. Mrs HENDERSON to the Minister representing the Minister for Transport:
(1) Was Mr Bernie Anderson attacked and seriously injured while carrying

out his duties as a passenger service assistant for Westrail on 2 February
1995?

(2) As a result of the above incident, was Mr Anderson's assailant charged
with assault under the Government Railways Act 1904 and the offence
due to be dealt with on 29 March 1995?

(3) Did the summonses sent to Mr Anderson and to another witness wrongly
list the matter as being heard at the Central Law Courts and not the
Armadale Court?

(4) Is the Minister aware that as a result of this error neither Mr Anderson nor
another witness turned up at the Armadale Court at 10.00 am and that
Westrail withdrew the charge?

(5) Why was the charge withdrawn?
(6) Was the officer who made the decision to withdraw the charge aware that

both Mr Anderson and the other witness were in the process of being
driven to the Armadale Court House by Westrail when the charge was
withdrawn?

.;(7) Is the Minister aware of the effect that this decision has had on the morale
of Westrail passenger service assistants who are in danger of assault on a
daily basis in the course of their duties?
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Mr LEWIS replied:
The Minister for Transport has provided the following response -

(1) Mr Anderson sustained cuts to his face, left elbow and left hand, as a
result of being assaulted while carrying out his duties on 2 February 1995.

(2) No. Mr Anderson's alleged assailant was charged with -

(a) Assault of a public officer under section 318(l)(d) of the Criminal
Code;

(b) offensive behaviour under section 43(5) of the Government
Railways Act;

(c) obstruction under section 43(l) of the Government Railways Act.
Offence (a) was withdrawn on application by Westrail's prosecuting
officer. Offences (b) and (c) were dealt with by the court on 29 March
1995.

(3)-(4)
Yes.

(5) Given the nature of evidence it was considered unlikely that the charge
would result in a conviction.

(6) Yes.
(7) 1 am unaware of any impact on Westrail staff morale caused by

withdrawing the charge. Nevertheless, I have asked Westrail to ensure
that in the future, incidents in which Westrail staff are attacked are
prosecuted in full where appropriate.

FAMILY AND CHILDREN'S SERVICES, DEPARTMENT FOR - ALBANY
OFFICE, DOMESTIC VIOLENCE ASSISTANCE

3921. Dr WATSON to the Minister for Family and Children's Services:
(1) Because of domestic violence, how many women have sought assistance

from the Albany Office of Family and Children's Services each month of
1995?

(2) What was the FACS policy for response -

(a) prior to the closure of the Albany refuge;
(b) since the closure of the refuge?

Mr NICHOLLS replied:
(1) Jan 3 Apr 1 Jul 4

Feb 10 May 0 Aug 7
Mar 2 Jun 1 Sep 12

(2) (a) Prior to the closure of the Albany refuge the Albany office
responded to assistance with domestic violence depending upon
the nature of the service or services required. FCS services include
financial assistance; removal expenses; family crisis program;
relocation expenses; and emergency relief. Counselling - for
women with domestic violence, for families, for children. Advice
and information - on services available in Albany, on services
located outside Albany. Referral and advocacy - to other agencies,
government departments and non-government agencies as
required.

(b) Great Southern shelter closed its doors on Monday, 4 September
1995. FCS Albany continues to provide all the services already
listed. In addition, the department has provided -
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(i) accommodation for women in crisis in motel
accommodation. Facility exists to transport women in
crisis to alternative accommodation options if required;

(ii) department staff are available on a 24 hour a day call out
roster to respond to requests for services with domestic
violence.

Since the closure of the Great Southern shelter, the FCS Albany
office has provided crisis accommodation to five women. I am
informed that the police and Homeswest have greatly assisted the
department with intervention since the shelter's closure.

HILLVIEW CHILD AND ADOLESCENT CLINIC - ROBINSON UNIT, FUTURE
Child and Adolescent Psychiatric Services, East Metropolitan Health Region Plan

4094. Dr GALLOP to the Minister for Health:
(1) What programs are currently being run by the Robinson Unit, Hillview?
(2) Can the Minister guarantee the future of the unit?
(3) What is the Government's policy in respect of the future of this unit?
(4) Has the East Metropolitan Health Region developed a plan for child and

adolescent psychiatric services?
(5) If yes -

(a) what does it involve;
(b) when will it be implemented?

Mr KIERATH replied:
(1) The W.E. Robinson unit continues to offer week and weekend residential

mental health programs for children and adolescents.
(2)-(3) There is recognition of work done at the W.E. Robinson unit. Its future

will depend on the recommendations of the ministerial task force and the
state mental health plan. However, the future of the service offered by the
Robinson unit will be guaranteed.

(4) Yes.
(5) (a) A range of community based and residential/inpatient programs.

(i) Swan Health Service - new service based on community
based consultation

(ii) Inner City Health Service - clinical and educational
services provided throulgh Youthlink and Royal Perth
Hospital.

(iii) Bentley Health Service - continuation of the services
provided at the W.E. Robinson unit; outpatient clinical
services; community outreach program; acute inpatient
service for adolescents.

(b) All the above programs are currently in place and being
implemented.

INDUSTRIAL AND COMMERCIAL HOUSING AUTHORITY - KARRATHA
HOMES, SALE

4097. Mr RIEBELING to the Minister for Housing:
(1) Has the Minister made a decision to sell the Industrial and Commercial

Employees Housing Authority homes in Karratha?
(2) What price was realised for the homes previously rented by Karratha Taxi

Company (Bob Rinaldi)?

10798



[Wednesday, 15 November 1995]109

(3) What was considered to be the market price of these properties?
(4) Have the properties been on-sold for some $50,000 profit each?
(5) Will any discount offer in the sale mentioned in (2) above be refunded to

the ministry?
Mr PRINCE replied:
(1) ICEHA is currently selling properties in Karratha as it is in all areas in

order to raise revenue.
(2) The prices realised for the houses leased to Rinaldi were as per sworn

valuation and were as follows -
6 Edney Way $105000
17 Leonard Way $112000
14 Mirfin Way $105000

(3) As the properties were valued for sale purposes by a sworn valuer the
price realised was considered to approximate market value. Other
valuations at the time and since support this.

(4) The properties only settled on 31 October 1995 and I am not aware that
they have been on-sold.

(5) No discount from sworn valuation was offered in the sale.
SCHOOL PSYCHOLOGY SERVICES - PSYCHOLOGISTS EMPLOYED BY

GOVERNMENT SCHOOLS
4099. Mr RIEBELING to the Minister for Health:

(1) How many government schools in the metropolitan area employ a
psychologist?

(2) Are there any regulations in existence which would allow a student to be
appointed to see a school psychologist without the student's parents
having knowledge of this?

(3) If yes, what are these regulations?
(4) Where a psychologist is employed by a government school, does that

psychologist have the authority to hold group or class meetings with
students for the purpose of instruction, advice or any other psychological
capacity?

(5) If yes, in what instances?
Mr KIERATH replied:
(04-5) The member's questions would be more appropriately directed to the

Minister for Education.
MENTAL HEALTH - PSYCHIATRISTS EMPLOYED WITHIN JUVENILE

CORRECTION INSTITUTIONS
4101. Mr RIEBELING to the Minister for Health:

(1) How many psychiatrists are employed within each juvenile correction
institution in Western Australia?

(2) What treatments do they deliver in these institutions?
(3) Does the Mental Health Act 1981 apply to inmates in correctional

institutions who receive psychiatric treatment therein?
(4) If not, why not?
Mr KIBRATH replied:
(0-04) The member's questions would be more appropriately directed to the

Minister for Justice.

10799



1800[ASSEMBLY]

JUSTICE, MINISTRY OF - TITELIUS, RICHARD
Crichtron-Browne, Senator Noel, Release of Restraining Order Inquiry

4111. Mr BROWN to the Minister for Police:
(1) Further to question on notice 3871 of 1995, on what date or dates was

the -
(a) first investigation or line of inquiry;
(b) second investigation or line of inquiry,
commenced and completed?

(2) What prompted the -
(a) first investigation or line of inquiry;
(b) second investigation or line of inquiry?

(3) Was the Ministry of Justice advised charges would not be preferred
against Mr Titelius after the first investigation or line of inquiry?

() If so, on what date was such advice provided?
() If not, why was the Ministry of Justice not advised of the outcome of the

first investigation or line of inquiry?
(6) Was the Ministry of Justice advised of the outcome of the second

investigation or line of inquiry?
(7) On what date did this occur?
Mr WIESE replied:
The Commissioner of Police has advised as follows -

(1) (a) 9 Junel1995 to12 Junel1995.
(b) 2 September 1995 to 4 September 1995.

(2) (a)-(b) A letter from the Director General, Ministry of Justice.
(3) Yes.
(4) 14 June 1995.
(5) Not applicable.
(6) Yes.
(7) 21 September 1995.

JUSTICE, MINISTRY OF - POLICE TASK FORCE INQUIRY
Staff Charged with Corruption

4112. Mr BROWN to the Minister for Police:
(1) Further to question on notice 3319 of 1995, how many persons-officers

were charged with corruption related charges?
(2) What was the nature of each of the charges laid against each officer?
(3) Have the charges been heard?
(4) Were the officer or officers found guilty of the charge or charges?
(5) What penalty was imposed in relation to each charge?
Mr WIESE replied:
The Commissioner of Police has advised as follows -
(1) There was one person charged with corruption and related offences.
(2) This person was charged with eight charges of official corruption; 10

charges of forgery; and 10 charges of uttering.
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(3)-(4) Yes.
(5) The penalty comprised monetary fines to the total value of $6 000.

MENTAL HEALTH - PSYCHIATRIC SERVICES
Staff Shortage; Smith, Geoff, Replacement

4147. Mrs HALLAHAN to the Minister for Health:
Given the severe shortage of psychiatric staff in the state health system, can the
Minister explain why the Government does not call on one of its consultants to
replace Dr Geoff Smith, Principal Policy Officer for Psychiatric Services, so that
his skills can be fully utilised to assist in overcoming the critical situation in
psychiatric care?
Mr KIERATH replied:
Dr Geoffrey Smith is Director, Psychiatric Services under the Mental Health Act
1962 and has responsibility for "the medical care and welfare of every person
treated by officers or employees of the Department under this Act". The Act
requires that the director be a psychiatrist. Furthermore, Dr Smith has
considerable knowledge and expertise in all aspects of mental health and his skills
are being currently fully utilised in his position as director to assist in overcoming
the problems in mental health.

LOCAL GOVERNMENT - DELEGATION OF AUTHORITY TOD COUNCIL
OFFICERS

Commercial Use of Property and Facilities; Waiving Fees
4149. Mrs ROBERTS to the Minister for Local Government:

(1) Does the Minister agree with the delegation of authority regarding
commercial use of property and facilities under a council's control to an
officer of a council?

(2) Does the Minister agree with the delegation of the power to waive fees for
the use of a council's property to an officer of the council?

Mr OMODEI replied:
(1) Clarification is required of the use of terms such as "commercial use" and

"property"' before this question can be answered.
(2) Under section 157A(6)(n) of the Act, it is the function of the council to fix

any fees or charges. Once this policy has been set, including the waiving
of such fees, the function may be delegated to an officer. This is a policy
decision for each council to make.

LOCAL GOVERNMENT - DELEGATION OF AUTHORITY TO COUNCIL
OFFICERS

Determining Applications for Civil Receptions and Hospitality
4 150. Mrs ROBERTS to the Minister for Local Government:

Does the Minister agree with the delegation of the authority to determine
applications for civil receptions and the extent of hospitality to be provided by a
council to an officer of the council?
Mr OMODEI replied:
Most councils meet expenditure of this type through section 530(a) of the Local
Government Act. Once councils have determined a policy on treatment of
applications for civic receptions and hospitality, this can be delegated to council
officers.
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LOCAL GOVERNMENT - DELEGATION OF AUTHORITY TO COUNCIL
OFFICERS

Payments for Travel, Telephone and Other Expenses
4151. Mrs ROBERTS to the Minister for Local Government:

Does the Minister agree with the delegation of the authority to pay travelling,
telephone and other expenses incurred by councillors to an officer of a council?
Mr OMODEI replied:
It is the responsibility of the council, under section 157A(6)(o) of the L.ocalGovernment Act, to fix payments of allowances or amounts by way ofreimbursement of expenses. It is then appropriate for the payment of suchamounts to be delegated to an officer of the council. This is a policy decision for
each council to make.

TOWN PLANNING APPEAL TRIBUNAL - MEMBERSHIP
4158. Mr KOBELKE to the Minister for Planning:

(1) Who are currently the members of the Town Planning Appeal Tribunal?
(2) For those members who were appointed this year, what were theprofessional qualifications or work experience which qualified them forappointment as members of the tribunal?
(3) For those who have been members of the tribunal since 1994, what hasbeen their length of service as members of the Town Planning Appeal

Tribunal?
Mr LEWIS replied:
(1) Ms Julie Bishop, chairperson; Mr Peter Amey, member; Mr Leslie Stein,

deputy chairman, Mr Douglas Drake, deputy member, Mr EdwardMcKinnon, deputy member, and Mr Colin Porter, member.
(2) Mr Douglas Drake - Born 3 December 1931. Professional qualifications:

Academic Diploma in Town Planning, University of London; Fellow,Royal Australian Planning Institute; Member, Royal Town PlanningInstitute; Professional Associate, Royal Institute of Chartered Surveyors.
Present position: Director, Planning Services, Urban Focus since 1987.Experience: Has been Principal of Town Planning Consultancy firm since1978. Has been directly responsible for the preparation of numerous
structure plans and plans for subdivision for both private and publicsectors, including structure plan for a residential district in Perth'snorthemn suburbs; concept plan for industrial development at Malaga.
Prepared numerous town planning schemes including both zoning anddevelopment schemes. Associated professional activities: Councillor ofUrban Development Institute of Australia (WA division); Chairman of theAustralian Association of Planning Consultants WA Division 1987-1993;
member of the WA State Technical Committee assisting in the preparation
of the Australian Model Code for Urban Housing.
Mr Edward McKinnon - Bom 15 June 1939. Professional qualifications:
Certificate in surveying 1961; licensed surveyor in Western Australia andNorthern Territory; Surveying Industry Management, University of NewEngland, NSW. Present position: Managing Director and Chairman,Survey and Mapping Group Pty Ltd. Experience: 30 years' experience inall facets of the Torrens Title System. An extensive career in the landmanagement environment, together with technical surveying and townplanning experience. Has coordinated skills for use in land development,
feasibility studies and project administration. Government and publicsector involvement as well as key role in a joint project with the Western
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Australian Government and the Government of Vietnam through a
consortium of private sector surveying companies. A ssociated
Professional Activities: Member of WALIS Advisory Committee (1995);
conducted Vietnam Land Management Study, 1990-95; member of Land
Surveyors Licensing Board, 1979-92; President of the Institute of
Surveyors Australia, WA Division, 1981-82; President, Institute of
Surveyors Australia, 1987-88; member of Surveyor General's advisory
group, 1982-86; member of the WA State Technical Committee assisting
in the preparation of the Australian Model Code for Urban Housing.

(3) Mr P. Arney 16 years and four months
Mr Colin Porter One year and one month
Ms J. Bishop Two years
Mr A. Lambert Three years
Mr L. Stein Three years
Mr J. Utting Three years
Mr D. Drake Nil
Mr E. McKinnon Nil.

EAST PERTH REDEVELOPMENT AUTHORITY - LOTS 6 AND 7, WATERLOO
CRESCENT, REDEVELOPMENT APPROVAL

4159. Mr KOBELKE to the Minister for Planning:

(1) Has the East Perth Redevelopment Authority granted redevelopment
approval for Lots 6 and 7 Waterloo Crescent, East Perth which would
allow vehicle access off Waterloo Crescent?

(2) Has the East Perth Redevelopment Authority previously indicated that
there is heritage significance in the streetscape along Waterloo Crescent?

(3) What steps has the Minister taken to ensure that the redevelopment of Lots
6 and 7 Waterloo Crescent does not proceed in a way which would destroy
the heritage value of the streetscape?

(4) Has the East Perth Redevelopment Authority received legal advice from
Minter Ellison Northmore Hale indicating that the approval decision by
the East Perth Redevelopment Authority with respect to. the
redevelopment of Lots 6 and 7 Waterloo Crescent is invalid?

(5) Was the East Perth Redevelopment Authority provided with legal advice
by a resident of Waterloo Crescent, indicating that a Queen's Counsel
opinion also indicated that the development decision for these lots was
invalid?

(6) Has the Minister sought his own legal advice from the Crown Solicitor or
other legal sources to establish as to whether or not the East Perth
Redevelopment Authority's decision with respect to Lots 6 and 7
Waterloo Crescent is invalid?

(7) If so, what steps has the Minister taken to resolve this matter?

Mr LEWIS replied:
(1) Yes.
(2 -(3) Lots 6 and 7 Waterloo Crescent are not on the State's Register of Heritage

Places, on a City of Perth inventory, or the authority's heritage inventory.

(4) The authority's legal advice has not indicated the decision is invalid.

(5)-(6) No.
(7) Not applicable.

10803



0804[ASSEMBLY]

QUESTIONS WITHOUT NOTICE

ELECTORAL SYSTEM - CHANGES
562. Mr McGINTY to the Premier:

(1) Will the Premier confirm that the Government will not be introducing
legislation in the remaining three weeks of this session to change the
State's electoral laws?

(2) Will the Premier confirm that Hon Peter Foss advised the Liberal Party
meeting yesterday that the High Court would not uphold the constitutional
challenge to Western Australia's electoral laws and therefore there was no
legal pressure for change?

(3) Why has the Premier now turned his back on the Commission on
Government's recommendations for electoral reform?

Mr COURT replied:
(1) No.
(2) Not to my knowledge.
(3) I told the House yesterday that the Liberal Party is looking at a range of

options for possible changes. We are also discussing those matters withthe National Party. Unlike members opposite, who say that they will do
this or that -

Several members interjected.
The SPEAKER: Order!
Mr COURT: We are working through the position, which the Opposition wouldexpect us to do as a political party.
Several members interjected.
The SPEAKER: Order! I formally call to order the Deputy Leader of the
Opposition.

QUESTION - BY MRS PARKER, INTERRUPTED
563. Mrs PARKER to the Premier:

Is the Premier aware that the Leader of the Opposition said on becoming leader,"When Geoff Gallop and I took over the leadership of the State Opposition just
three weeks ago, we embarked on a journey -
Mr McGinty: Hello, member for Wanneroo, and hello, member for Albany.
What about your standards, Premier? You have none! It is a litany of untruths!
Several members interjected.

Withdrawal of Remark
The SPEAKER: Order! I formally call to order the Leader of the Opposition. Heshould withdraw the word "lying", which I heard him use during that exchange.
Mr McGINTY: I withdr-aw. They are a grubby lot on that side!
The SPEAKER: Order! For the second time I formally call to order the Leader
of the Opposition. I direct him to withdraw the word "grubby".
Several members interjected.
The SPEAKER: Order!
Mr McGINTY: Do you want me to withdraw the word "grubby"?
Ile SPEAKER: I direct the member to withdraw that word.
Several members interjected.
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Mr McGINTY: We are reaching new depths now! I withdraw.
Several members interjected.

Questions without Notice Resumed
Mrs PARKER: It is curious the lengths to which the Opposition goes!
Several members interjected.
Mr McGINTY: You should talk! You have a crooked copper sitting on your
back bench, a bent copper, but you stand there and say that the Premier should do
things about our side -

- Withdrawal of Remark

The SPEAKER: Order! The Leader of the Opposition made a statement to the
effect that there was a crooked member on the government back bench. I ask him
to withdraw and apologise for the remark.
Several members interjected.
Mr McGINTY: I apologise to the member for Wanneroo for calling him a bent
copper.
The SPEAKER: Order! I name the Leader of the Opposition.

Suspension of Member
Mr C.J. BARNETT: I move -

That the member for Fremantle be suspended from the service of the House.

Question put and a division taken with the following result -

Ayes (30)
Mr Ainsworth Dr Hames Mr Pendal
Mr CJ. Barnett Mr House Mr Price
Mr Blaikie Mr Johnson Mr Shave
Mr Board Mr Lewis Mr W. Smith
Mr Bradshaw Mr McNee Mr Strickland
Dr Constable Mr Minson Mr Trenorden
Mr Court Mr Nicholls Mr Tubby
Mr Cowan Mr Omodei Dr Turnbull
Mr Day Mr Osborne Mr Wiese
Mrs Edwarles Mrs Parker Mr Marshall (Teller)

Noes (20)

Mr M. Barnett Mrs Hallahan Mr D.L. Smith
Mr Brown Mrs Henderson Mr Taylor
Mr Catania Mr Kobelke Mr Thomas
Mr Cunningham Mr Marlborough Ms Warnock
Dr Edwards Mr McGinty Dr Watson
Dr Gallop Mr Ripper Mr Leahy (Teller)
Mr Graham Mrs Roberts

Question thus passed.
[The member for Fremantle left the Chamber.]

Questions without Notice Resumed
Mrs PARKER: Mr Speaker, I will repeat my question and it is even now more
appropriate. Is the Premier aware that the Leader of the Opposition said on becoming
leader -

Points of Order
Mr KOBELKE: Mr Speaker, you seem regularly to take it upon yourself to enforce the
standing orders against people on this side, but you allowed the member for Helena to
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make a statement. I suggest you get her to ask her question, and not allow her to
continually make statements, so that the standing orders are upheld.
The SPEAKER: Order! It is correct that there is a proper form for asking questions. Itis also true that members, in asking their questions, often include some additional
comments. Some members include excessive comments when asking a question. If themember includes ancillary comments before asking the question, I will allow it.
Mr M. BARNETT: Mr Speaker, somewhere in the standing orders - in the short timeavailable to me, I cannot pick it up quickly - is a standing order that allows me to riseimmediately on a matter of privilege, and I am doing that. I am taking this opportunity torise on a matter of privilege because, in my view, your actions in this House are entirely
contrary to the standing orders. A number of options will be open to the Opposition atsomne stage this afternoon to deal with the matter which has just occurred, but I take theimmediate opportunity of drawing to your attention that in 22 years, this is the first timethat a Speaker has asked a member of this House to withdraw what he has said and thatthe person who was asked to withdraw withdrew specifically what he had said -
Mr Cowan: He was asked to withdraw and apologise. He apologised but he did notwithdraw, and you know it.
Mr M. BARNETT: Mr Speaker, could you do your job and stop speaking to the Clerk?The point I am making is that all members on both sides of this House know that if theywant to inteiject when a member is on his feet, by all means interject to the person on hisfeet, but do not have this cross-Chamber conversation. I want to address the Speaker,
and it is my right to address the Speaker. Mr Speaker, I believe you acted improperly inthis respect and that you should take this opportunity to immediately leave the Chair,consult with the Clerk in regard to the error of your ways, and come back and put them
right.
Mr C.J. BARNETT: In regard to the alleged point of privilege raised by the member forRockingham, there is no doubt that whether premeditated or spontaneous, theOpposition, and particularly the Leader of the Opposition, came into this Chamber thisafternoon determined to upset the proceedings of this House. We had a shamefulexhibition in front of a group of school children in the gallery, and that is continuing. MrSpeaker, you were provoked. T1he Leader of the Opposition, for whatever reason,continued behaving in the way that he did. He was given three warnings, and finally hewas named. Mr Speaker, you had no alternative but to act in the way that you did. Allmembers regret the fact that the Leader of the Opposition was suspended from this Housetoday, and we on this side of the House regret that fact, but the Speaker had noalternative, and the continuing behaviour of members opposite proves my point.
Mr GRAHAM: Under Standing Order No 132, all imputations of improper motives, andall personal reflections on members, shall be considered highly disorderly; I ass -ume byyou, Mr Speaker. The Leader of the House made imputations about the Leader of theOpposition which were unparliamentary, and I request that you direct him to withdraw
those imputations.
The SPEAKER: Will the member for Pilbara indicate the specific words to which he is
referrng?
Mr GRAHAM: I am not referring to specific words. I am saying that the Leader of theHouse said that the member for Fremantle came into this Chamber with an intention todisrupt question time. That is an improper motive that is not open to the Leader of theHouse to impute, and it is open to YOU, Mr Speaker, to rule that it is improper.
The SPEAKER: Order! I need to deal with other matters initially. If the member for
Rockingham wishes to move a motion about a decision of the Speaker, he would know
better than most how to do that. I cannot accept this matter in the form in which he haspresented it; it would need to be otherwise. By the way, Standing Order No 69 refers tomembers being guilty of disorderly conduct. Others can make up their mind whether
disorderly conduct occurred. I do not accept that the matter described by the member for
Rockingham is one of privilege.
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Withdrawal of Remark

The SPEAKER: In regard to the comments of the member for Pilbara about questions of
improper motives, a moment ago someone called a member a crook and a bent copper -

Mr Graham: Which you ordered to be withdrawn.

The SPEAKER: Order! That did not happen on the second occasion, only on the first,
and I requested an apology. In accordance with the standing orders the question of
improper motives has occurred, and I ask the Leader of the House to withdraw the words
which have been indicated.
Mr C.J. BARNETT I withdraw.

MOTION - STANDING ORDERS SUSPENSION
Motion of No Confidence in the Speaker

DR GALLOP (Victoria Park - Deputy Leader of the Opposition) [2.16 pm]: I move -

That so much of the standing orders be suspended as is necessary to enable
consideration forthwith of the following motion -

That this House has no confidence in the Speaker.

In our system of government the relationship between the executive arm of government
and the Legislature is governed primarily by the role the Speaker plays in the Parliament.
In our system of government the executive arm of government is within, this Parliament
and is based upon a majority of members in this Parliament. If all members of the
Parliament, be they government or opposition, are to have an equal part to play in the
affairs of this Chamber, the role of the Speaker is crucial. The Speaker adjudicates the
proceedings on the basis of, firstly, the standing orders which exist in this Chamber and,
secondly, the conventions that have been built up over many years in relation to those
standing orders.
Mr Speaker, if the way you govern these proceedings is not based upon those standing
orders or the conventions within the Chamber and is structured in such a way that the
Opposition parties or the Independents or any non-government members of the
Parliament can justifiably say that they are not getting a proper chance to speak on behalf
of the people they represent in this community, our parliamentary system is not working
correctly.
Mr Speaker, I will say this very simply: You acted precipitously in naming the Leader of
the Opposition. Therein lies your mistake and therein lies the basis of our motion to
express no confidence in the role that you are playing in this Parliament. A Speaker must
judge the environment within which he or she works on the basis of the sensitivities of
the occasion. Mr Speaker, you did not do that. Rather like another semi-judicial
authority on 11 November 1975, you intervened in the affairs of government, in this case
the affairs of this Parliament, precipitously. You did not reflect upon the situation that
existed and you acted against the interest of members of this Parliament and not in
accordance with the standing orders and conventions of the Parliament.

Mr Speaker, you have taken out of this Chamber the Leader of the Opposition, the person
who has a primary responsibility to stand up in this Parliament on behalf of the citizens
of this State whom he represents to ensure that their interests are served in the
Parliament. It is our view that you have taken steps to throw the Leader of the
Opposition out of this Parliament in a precipitous manner. Let us be absolutely specific
as to what happened. Mr Speaker, you named the Leader of the Opposition aftier giving
him a number of warnings about inteiJections.
The SPEAKER: Order! I am sure that I should not need to make this comment to the
Deputy Leader of the Opposition. On a motion to suspend standing orders the member is
required to deal with that and not with the matter which would be discussed if he were to
be successful in his motion. I have given the Deputy Leader of the Opposition a few
minutes to make introductory comments to his remarks, but I call on him to confine his
remarks to the motion to suspend standing orders.
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Dr GALLOP: It is a difficult task to move the suspension of standing orders without
referring to the details of the issue. This is not a step the Opposition takes every time wesit in this Parliament We only take this step because of the serious circumstances that
have prevailed. Our view is that the Leader of the Opposition was named precipitously.
That in essence is taking away the rights of the opposition parties in this Parliament. It istaking away from us our ability to act on behalf of the people we represent in Western
Australia. This is happening all too frequently in our Parliament, where the executive
arm of government acts in a manner contemptuous of the other side of Parliament. Wesaw that yesterday in the way cameras were allowed to come into this Chamber with your
authority, Mr Speaker, to try to sell a government story to the people of this State and,
indeed, to the people of the nation. It is true that one of the instructions you gave to the
media yesterday on the matter we debated was that the cameras were to be directed onlyon the Premier of Western Australia. If the invitation to have the media in thisParliament yesterday to look at the proceedings was based on the view that what
happened in this Parliament should be seen by the people of Australia, surely everything
that happened yesterday in this Parliament should have gone out through the media to the
people. All that went out was the speech of the Premier. Following that we saw the
contempt with which the executive arm of government treated this Parliament when
tabling the royal commission report. No notice was given to opposition members as isrequired by the conventions of this system, a major authority for which is Bruce Okely,the former Clerk of the Parliament, who has written a text book on the subject. No noticewas given to the Opposition which would have allowed it to deal properly with matters
addressed in that report.
What happened today goes alongside what happened yesterday, when the government
side of this Chamber abused the procedures of this Chamber to try to stifle the voice ofthe Opposition. No more serious offence can be alleged by the opposition party in thisParliament than that the Speaker has acted unfairly and that the Speaker therefore nolonger has the confidence of the Parliament of Western Australia. However, that is ourview on mature reflection. The Deputy Leader of the Liberal Party should take note ofthe words "mature reflection" with which he has been associated in recent days in hiscampaign to undermine his Cabinet colleague, the Minister for Health. Let us reflect onmature reflection. It would indicate that the Speaker named the Leader of the Opposition
before he had an obligation to do so as chairman of the proceedings of this Parliament.
Therein lies the complaint we make about the way in which you have governed
proceedings today in the Parliament, Mr Speaker. Are we to set this precedent in relation
to vigorous debate in this Chamber? Let the members of the government benches make
no mistake. They will get vigorous debate on the standards they claim to set for the
political conduct of others throughout this nation.
We will come to this Parliament in relation to the standards set by the Premier, in relation
to the member for Wanneroo; in relation to the Minister for Health and his misleading ofParliament; in relation to the Minister for Housing and the standards he set as a back-
bench member of Parliament with regard to the workers' compensation legislation; and in
relation to all the conduct that has been accepted by the Government side in proceedings
since the 1993 election when the Government of this State changed. Make no mistake,
we will be vigorous in our pursuit of those issues. On occasions, we will push our
arguments to the limit in Parliament. Government members should make no mistake.
They may think that they have the majority in this Parliament, but the Opposition knows
that there is a public interest which needs to be forcibly presented in the affairs of thisParliament. If you try to stifle us, Mr Speaker, make no mistake: We will respond
accordingly using the procedures of Parliament to advocate strongly on behalf of the
interests that we represent.
Look at the Leader of the National Party. Once upon a time, he was on his feet every day
in Parliament supporting parliamentary procedures. He used to rise and defend the rights
of members of Parliament against the Executive. He is now locked into the coalition and
the privileges and benefits which that provides him as a Minister. He looks more and
more like Dick Old, the former leader, and his deputy looks more and more like Peter
Jones.
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The SPEAKER: Order! It seems that the Deputy Leader of the Opposition is not
following my suggestion that he should conform with the standing orders and relate his
comments to the motion to suspend standing orders. I call on him to direct his renarks to
the suspension of the standing orders and not to a substantive motion or issue.
Dr GALLOP: There was once a time when the Leader of the National Party and the
Deputy Leader of the National Party would support efforts to raise a fundamental issue
like this in Parliament to suspend the standing orders to allow us to debate the way in
which proceedings of this Parliament are governed. Once upon a time, they would have
been on their feet defending the rights of Parliament. Look at them now: Old and
Jones - with the emphasis on old and getting older. That is what they are. They no
longer stand up for the rights of Parliament. They just sit here and defend the corrupt
electoral system that supports them until the day they die. That is the only role left for
them in this political Chamber. I urge them to support us and suspend the standing
orders so that we can debate in a proper manner the decision that Mr Speaker took to
throw out the Leader of the Opposition.
Let me summarise my major point. The Opposition has a fundamental 'view that the
proceedings of this Parliament are the property of every member of this Parliament.
Should you, Mr Speaker, appropriate that property to yourself and then redistribute it in
this Chamber on the basis of the majority view in this Chamber, you have acted against
the spirit and traditions of this Parliament. The only way in which that matter can be the
subject of proper debate is if we suspend the standing orders of this Parliament and allow
a debate on what you did, Mr Speaker, in throwing out the Leader of the Opposition. On
too many occasions since 1993 we have seen the procedures of this Parliament being
trampled on directly by the executive arm of government and, on occasions, by the
Speaker of this Parliament.
Mr Speaker, you are the linchpin between the Executive and the Legislature. If you do
not carry out your functions properly, we do not have a properly functioning Westminster
system of government. If there is an important issue that needs to be debated, it is that -
whether you are a linchpin for the Westminster system or whether you are a battering
ram for the executive arm of government. Let us debate that issue.
The SPEAKER: Order! I do not know whether the member has concluded -

Dr GALLOP: I have finished.
The SPEAKER: His final remarks in particular were greatly out of order in terms of the
motion.
MR THOMAS (Cockburn) [2.30 pm]: It is with deep regret, Mr Speaker, that I
support the motion to suspend standing orders. It is my belief that it is necessary for the
House now to entertain a motion that you should in effect be removed from the position
you hold. The House should express a lack of confidence in you in the position you hold.
I do that with regret. I refer to some comments that I made in the House when you were
first elected to your position. Speaking about you rather than to you, because you were
not in the Chair at the time - I was addressing the Acting Speaker - I said, "I have known
Mr Speaker for about 25 years since he was my tutor at university. In that time his
conservative politics have not been questioned; nonetheless he has conducted himself
with honour and I am confident that he will achieve distinction in the office of Speaker."

That was the hope I held and that was my belief at the time. Nonetheless, Mr Speaker, I
must say now that that belief has not been fulfilled, and I do not believe that you have
upheld the traditions of the high office that you hold in the way that they should have
been upheld. For that reason, it should be open to the House to consider that question.

I have come reluctantly to that position in particular over the past two days because we
have seen you conduct yourself in a way that is clearly partisan and biased, and
culminating in having the Leader of the Opposition expelled from the Chamber - an
absolutely unprecedented move. However it has been some time coming.
When you asked the Leader of the Opposition to withdraw the word "~grubby",
Mr Speaker, I thought that I had heard the word before somewhere. I thought it was not
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the first time I had heard that word. In fact, Mr Speaker, my memory took me back to a
debate on 17 November 1994, which is recorded at page 7151 of Hansard, when the
Leader of the House called me grubby. You were sitting in the Chair at the time. I was
not particularly miffed about that. I did not seek to have it withdrawn. Notwithstanding
that, the Leader of the House used the word "grubby" and you did not ask him to
withdraw it. Nonetheless, when the Leader of the Opposition used that word in relation
to a member of the Government, you, of your own motion, directed that he must
withdraw it. That seems to me to be an inconsistent and biased way of behaving. That
indicates that you have not conducted yourself in a way which is unbiased and
nonpartisan. As I said, I speak with reluctance to the motion to suspend standing orders
so that we can entertain a motion of no confidence, because I have great respect for the
position of Speaker.
In my first seven years in the House, the position of Speaker was held by the member for
Rockingham. All members who were in the House at that time would agree that he
conducted himself in an impartial way. On one occasion early in the piece, the member
for Applecross had occasion to come to blows with him, but I think even he would admit
that for the time he occupied the office of Speaker the member for Rockingham
conducted himself in an impartial way.
Prior to the member for Rockingham being Speaker, the Speaker was the then member
for Maylands, of whom I have had no direct experience. Probably the greatest Speaker in
the history of this House, who was here when you have been in the House, Mr Speaker,
was Hon Ian Thompson. I invite the Leader of the National Party to refer to the occasion
when former Speaker Hon Ian Thompson used a casting vote against the Governmffent on
a matter that he thought was quite wrong. On that occasion, the Leader of the National
Party was on the side of opposing government legislation which was being put forward
by the father of the current Premier, which would have had the effect of disfranchising
Aboriginal people.
That was one of the great moments of this Parliament, when the Speaker used his powers
in a way that ensured that people were enfranchised to vote. The Leader of the National
Party will agree that that was one of the great moments of this Parliament. I invite him
now to exercise similar parliamentarianship and show respect for Parliament and vote for
the motion so that we can suspend standing orders to debate the proposition that you, Mr
Speaker, have not conducted yourself properly in the office of Speaker.
In the past two days we have seen the House come to a shambles within minutes of
resuming for what in the normal course of events would have been question time.
Yesterday, Mr Speaker, you were eager to have the Premier make his Brezhnev-type
presentation, with Parliament performing the role of Parliaments that used to exist in the
Soviet Union - the Supreme Soviets, or whatever they were called - with the happy
compliant delegates sitting behind him and cheering on cue, with his special microphone
so that his comments could be taken straight to the nation's media; to all of that, Mr
Speaker, you were an accomplice. I use that word reluctantly.
Yesterday photographers were poking their camera lenses over opposition members'
seats. We were trying to ask, "What are these people doing in here; they are not even
authorised to be in the House?" but you were sitting there taking no notice. Before the
Governiment had even moved for the Premier to be given leave to make his statement,
you granted him leave. You granted leave before it was even sought. You were like a
greyhound, Mr Speaker - out of the starting box at the races. You were eager to assist the
Government in what it was seeking to do.
It is not necessary; the Governiment has a clear majority. We accept that you are a
member of the coalition, but it is not necessary to pervert the forms of this House. It is
not necessary, in order that the Government can make the speeches that it wants to
present the legislation that it wishes to present, to behave in such a partisan way.
Opposition members are elected, too. We may not be a majority, but we are elected, and
we have a right to use the forms of the House to present our points of view on occasions,
to oppose legislation and generally to represent our constituents. It is your job,

10810



[Wednesday, 15 November 1995]181

Mr Speaker, to ensure that the Government does not use its majority simply to make
Parliament an arm of the Executive. It seems, as was demonstrated yesterday, that that is
what the Government seeks to do. I have come reluctantly to that conclusion, because I
wished you well when you became Speaker and I expressed confidence that you would
acquit yourself in that office in the way in which you have acquitted yourself in other
positions that you have held. Having come to that conclusion yesterday, today we find
that the Leader of the Opposition is expelled from the House or is sent from the House
for the rest of today and tomorrow shortly after being censured for using the word
"grubby". I knew that the word "grubby" had been used in relation to me by the Leader
of the House on numerous occasions. It is one of his favourite words. It is one of the
words that he likes to use when he refers to the Labor Party. I do not accept that it is
accurate. I am happy to engage in robust debate and to use words of a similarly
pejorative nature, which are not unparliamentary, in responding to the Leader of the
House; but on no occasion when the Leader of the House has used the word "grubby" in
relation to me and I suspect other members of the House has there been the slightest
suggestion from the Chair that that term is unparliamentary and that he should withdraw
it.

The Leader of the House, who moved the motion that the Leader of the Opposition
should be suspended from the service of the House, sits there grinning like a Cheshire cat
because he knows that he has a majority and that a motion that we move will not be
carried unless some members of the Government vote with us. He can sit there and
confidently smile. If the Leader of the House participates in the debate, I would like him
to say how he can justify the fact that he has a licence to use the word "grubby" in
relation to us when we are not allowed to use similar words in response.

Similarly, the term used in relation to the member for Wanneroo was "bent copper". You
were a member of the Opposition, Mr Speaker, during 1989-93 when we listened to WA
Inc speeches, mostly by the member for Applecross but also by other members opposite,
time and again. We sat here for hours and hours, listening to them berating us for what
they described as WA Inc. At that time the word "crook" was used so often by the
member for Applecross because the then Leader of the Opposition gave him special
responsibility for that area. From my recollection, the then Government did not take
exception to what he said and if it did, it would not have done so very often. Words as
unparliamentary as "bent copper" were used time and again in robust debates. A Speaker
who is doing his job properly would allow that robust debate to continue. On the whole,
people do not take exception to words that are used if they are able to respond to themn.

The situation is that this motion to suspend standing orders has been moved by the
Opposition. The Leader of the House is grinning and I am waiting to hear how he can
justify the use of the word "grubby" as a reason the Leader of the Opposition was
censured. Shortly after, he was suspended from the services of this House. I trust the
Leader of the House will support a motion to suspend standing orders to allow the House
to debate a motion of no confidence in Mr Speaker. However, he may say that standing
orders should not be suspended, that he is unable to make a substantive judgment, and he
is upholding the position of the office of Speaker. If that is what he says, Mr Speaker,
my response would be that sadly your position should not be protected because you have
been partisan in supporting the Government and you are not upholding the fine tradition
of the office of Speaker.
The SPEAKER: Order! As this matter relates to me it is difficult for me continually to
pull up the member on his feet. Standing orders indicate it is not appropriate for a
member to reflect on the Chair at this stage. He can only do that if it is part of the
substantive motion. The substantive motion now before the Chair is to suspend standing
orders.
Mr THOMAS: Thank you, Mr Speaker. The motion before the House is to suspend
standing orders and I am outlining the proposition I would put if I were able to put it.
Members can laugh and be flippant, but this is a very serious matter. On two occasions
since the House resumed after a week's break the House has been reduced to a shambles.
The Leader of the Opposition has been removed from the services of this House and that
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is a most serious situation. If standing orders are suspended, I would say that the removal
of the Leader of the Opposition from the service of the House is because you,
Mr Speaker, have been partisan in your support of the Government. Yesterday you gave
leave to the Premier to make his speech before he even sought leave. You cooperated ingiving the media extraordinary access to the House so that the Premier could make his
speech to the nation in an attempt to damage the commonwealth Minister for Health. It
was quite obviously a very partisan act.
If standing orders are suspended, I will repeat the point I made earlier, that is, the office
you, Mr Speaker, hold is the most important office in the Parliament. It is an office
which has a fine tradition. It is a tradition of which I have had experience as a member of
this House when the member for Rockingham and Hon Ian Thompson held that office
and discharged their duties with commendable impartiality. In my view Hon Ian
Thompson was responsible for one of the great moments in this Parliament and Western
Australia's history. The Leader of the National Party was a participant in one of the great
moments of the history of this State when he voted with the then Speaker against this
Premier's father when he was seeking to disenfranchise Aboriginal people in this State.
That is the sort of grand tradition that attaches to the office of Speaker. I regret to say
that you, Mr Speaker, are not discharging the duties of the office of Speaker in
accordance with the traditions of this place and the requirements of Parliament. For that
reason I urge the House to suspend standing orders so that the motion that this House has
no confidence in Mr Speaker can be debated.
MR CJ. BARNETT (Cottesloe - Leader of the House) [2.44 pm]: In the last 40
minutes we have heard the crazed and manic contribution by the member for Victoria
Park which was nearly matched by the member for Cockburn's contribution. I will
distance myself from the description of you, Mr Speaker, as a greyhound.
Mrs Hallahan: Can we have a serious contribution from you now.
Mr C.J. BARNE1fl: Yes, members can.
What the Opposition has done by this exercise is to choose deliberately not to debate
legislation relating to planning in this State; limit the time for debate on water legislation;
and limit debate on health care and Medicare arrangements.
Several members interjected.

Point of Order
Mr THOMAS: The motion before the House is to suspend standing orders in order that
the House can debate a motion to express a lack of confidence in you, Mi Speaker. That
motion is the result of what occurred in question time and what the Opposition has or hasnot done about legislation which the Government would or would not like considered is
absolutely irrelevant to this motion.
The SPEAKER: Order! That is a very interesting point of order. If the member for
Cockburn has a look at the clock he will see that it has 20 minutes on it, which is the time
a member has allotted to him to speak to this motion. In other words, not one minute has
passed since the Leader of the House rose to speak. When the member for Cockburn and
his predecessor spoke I allowed two minutes to pass before I made my first comment
about the member not speaking to the motion which is to suspend standing orders. On
several occasions after that I allowed the members at least another two minutes to speak
before I interrupted again. On this occasion not one minute has passed and the member
for Cockburn is on his feet taking a point of order. He was asked to confine his remarks
to the motion on at least four occasions and now he is objecting to the Leader of the
House not speaking to the motion. Like my predecessors, I have always given members
some licence at the beginning of their speeches. Certainly in the first minute of their
speech that has always applied.

Debate Resumed
Mr C.J. BARNETT: It is the Opposition's choice to spend the time of this House on a
motion like this.
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Mrs Hallahan: It is not our choice.
Several members interjected.
The SPEAKER: Order!
Mr C.J. BARNETT: There will be less time available for debate on legislation. I advise
the House that the Government will not make up for the time lost debating this motion by
granting extra sitting hours. The legislation will be dealt with in the time frame that has
been given to the Opposition.
I do not know what possessed the Leader of the Opposition today. When he came into
this place he was clearly in a provocative mood. Perhaps he was under some pressure.
He was given two warnings and then another warning during which he was asked to
withdraw a comment and he failed to do so in the proper manner. He left you, Mr
Speaker, with no choice other than to name him and then he left the House with no
choice other than to suspend him.
Mrs Hallahan: It was a grubby act by the grubby leader.
The SPEAKER: Order!
Mrs Hallahan: Don't ask me to withdraw that remark.
The SPEAKER: Order!
Mr C.J. BARNETT: I will speak for only a couple of minutes so that there will be time
for important matters to be debated. 1, like other members in this House, am surprised. I
anticipated the Leader of the Opposition coming in here today prepared to make his
response to the royal commission report which was tabled yesterday. I expected him to
say something about either the parliamentary standards or the standards of the Labor
Party or to defend Dr Carmen Lawrence, the federal Health inister, and Hon John
Halden or distance himself from those individuals. One thing expected of the Leader of
the Opposition was for him to make his position clear today. Instead he came into this
place and threw insults across the Chamber. He found himself in a situation of being
suspended. It is like being away from school on report day or missing training on a wet
night. He failed on his first reasonable opportunity to respond to the royal commission
report and to put the position of the Labor Party. I do not know whether he was going to
support the royal commission findings, criticise the commission or distance himself from
Dr Carmen Lawrence or Hon John Halden or, as Leader of the Labor Party, he felt
morally bound to defend them. The one thing he failed to do was to come into this place
and make a statement on behalf of the Opposition. He did not do a thing. Today he is
missing in action. That is the quality of the Leader of the Opposition. He is not in this
House, so he is not in a position to respond.
The SPEAKER: Order! I remind the Leader of the House that this motion is about the
suspension of standing orders. As with other members I have allowed the Leader of the
House some latitude at the beginning of his remarks. I urge him to direct his remarks to
the motion.
Mr C.J. BARNETT: Mr Speaker, you acted in a proper way. You had no choice,
because it was a provocative situation. The end result is that the Leader of the
Opposition has failed his colleagues, his party, and the public of Western Australia
because he has not responded to the Royal Commission Into Use of Executive Power.
Frankly, I do not care what he says about it but I do care that he failed as a senior
member of Parliament to respond to the royal commission. He is missing in action.
More than for his actions in this House he deserves to be condemned because he has
failed his colleagues. Mr Speaker, you acted properly. I wish that we could return to the
serious business of this House - dealing with legislation.
MR COWAN (Merredin - Deputy Premier) [2.51 pm]: To support the suspension of
standing orders is a nonsense. We have heard from the Deputy Leader of the Opposition
in his usual academic way attempting to give us a history lesson about your position, Mr
Speaker -
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Dr Gallop: At least my speeches have a beginning and an end unlike yours, which are all
over the place.
Mr COWAN: One of the key positions that links Parliament or separates it from the
Executive, whichever way one wants to interpret it, is the position of Speaker. I agree it
is very important that the position of Speaker is seen by members of Parliament as one of
independence, and one which gives some authority to this House. It is this second part
that the Deputy Leader of the Opposition and the member for Cockburn have
conveniently ignored; that is, the question of the authority of the Speaker.
I note that the member for Cockburn was very keen to quote some of my previous
activities, decisions or judgments in the Parliament - as did the Deputy Leader of the
Opposition. I urge members to read Hansard because if they do, they will discover that
at no time - bar one - did I ever question the authority of the Speaker.
Mr Thomas: You didn't need to because you had a good Speaker.
Mr COWAN: I should remind the member for Rockingham of something he once said in
this place. I can only paraphrase his words, without picking up Hansard. However, he
said words to the effect: In my first term in office in this position I devoted it to
supporting the Government, but in my second term I have decided I will devote it to the
position itself, and to the Parliament.
Several members interjected.
The SPEAKER: Order! The member for Mitchell.
Mr COWAN: These issues are very important because there is a need for us to
understand the authority of the Speaker. In this case I am sure you will agree, Mr
Speaker and, even though you do not want to, you must acknowledge that what I am
about to say is correct: There has been a tendency in recent times for people to test your
authority. Today is a classic example where a very clear direction was given, based on
the authority of the Speaker -

Dr Gallop: Do you think it was a good direction? You won't debate that.
Mr COWAN: The answer is yes.
Mr Speaker, you asked the Leader of the Opposition to withdraw and apologise. What
did the Leader of the Opposition do?
Mr Thomas: He apologised.
Mr COWAN: No, he did not. He took a completely different tack and deliberately
taunted a member of this Parliament. Mr Speaker, you know and I know that the
standing orders provide clearly and categorically that no words should be used that are a
direct imputation against the character of members in this or the other place, or against
people with authority. On several counts, the action you took, Mr Speaker, was perfectly
correct. I do not want you to see this as a reflection on the performance of your duties,
but, Mr Speaker, it is time that your authority was respected in this place. For that reason
your action was appropriate, and it would be most improper to support the suspension of
standing orders.
Several members interjected.
The SPEAKER: Order! I formally call to order the member for Cockburn.
MR GRAHAM (Pilbara) [2.55 pm]: Standing orders should be suspended to allow the
consideration of a motion of no confidence in the Speaker, if for no other reason than it is
the most important motion that could be moved in this House regarding a Presiding
Officer. It is a motion that this House can and should deal with; it is not one that is
moved flippantly by anyone in politics.
Mr Trenorden: It was a deliberate set up.
Mr GRAHAM: That is a similar statement to that made by the Leader of the Opposition
which resulted in his being ordered to withdraw.
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The SPEAKER: Order! If the member finds any words offensive, he should name the
person and identify the words and I will take action.
Mr GRAHAM: I will outline the reasons that we should suspend standing orders. Mr
Speaker, you have just provided another reason. The remarks by the member for Avon
were almost identical to those of the member for Fremantle. No-one brought it to your
attention. On Your own volition you made it an issue, Mr Speaker. You ordered the
member for Fremantle to apologise for his remarks and to withdraw. He did exactly that.
I wrote it down, Mr Speaker. He said, "I apologise to the member for Wanneroo for
calling him a crooked copper". That is exactly what you directed him to do, Mr Speaker.
However, when the member for Avon impugns the Opposition -.as did the Leader of the
House - it requires a point of order from this side of the House to enable any action to be
taken.
In addition to the reason you have provided, Mr Speaker, I will outline a further eight
reasons that the standing orders should be suspended to allow debate on this important
motion - not the least of which was an event yesterday. I will not reiterate the points
made by the member for Cockburn about the television cameras, but I will refer to your
behaviour, Mr Speaker, during debate by the member for Cockburn because it needs
examination by this House. In my view, Mr Speaker, you set a precedent yesterday. It
has never happened in the 600-year history of the Westminster system of Parliament. On
this occasion the Speaker made himself the keeper of the accuracy of speeches. That is a
matter for the House, not the Speaker. This is a fundamental change in the process of
this Legislature. Never before to my knowledge has a Speaker determined that he will
from the Chair, on his own motion and volition, interrupt a member delivering a speech,
and correct the speech of a member. It is unprecedented. Even without the events today,
this House needs to consider that performance by its Presiding Officer. It is not the
traditional role of the Speaker. As you have made the decision and set that precedent, Mr
Speaker, this House needs to consider carefully the implications. If we suspend standing
orders, the House can and should debate and consider the matter.
A further reason that we should suspend standing orders is the one that I raised in
November 1994 when I moved, of my own volition, the suspension of standing orders to
consider the position into which you were put by the Government when you were put in
charge of a committee of this House - a position which conflicted clearly, to put the
kindest possible reading on it, with your role as Speaker. The House has yet to consider
that matter, other than that when you had done your deeds, the Government discharged
you. I objected to your heaviour then and I object to it now. If the House suspends
standing orders, it can look into that matter, including allegations that I made about a
breach of standing orders and about political bias.
The next reason that standing orders should be suspended so that your performance as
Speaker can be examined by this House is the consistently erratic rulings that have come
from the Chair. One example is the word "grubby", where one government member was
allowed to use that word and an opposition member was not. The use of the word
"grubby" is inconsequential. Who cares? What is important is how the Chair applies the
standards. Mr Speaker, you clearly favour government members in regard to the use of
language. Another example is the word "corruption", which you have ruled is
inadmissible when we use it about a Liberal Government, but which in my time in this
Parliament has been used by the coalition members as a direct accusation 1 670 -times.
You are the first Speaker to rule that word unparliamentary. Most of the uses of that
word were in my first term in government, by people who are now Ministers and who
used that word against us. If standing orders are suspended, we will be able to examine
that matter in detail, because the rulings from the Chair are extraordinarily erratic. They
seem to match moods and circumstances more than they match any precedent or any fair
application of parliamentary standards, to the extent that yesterday in question time, you
said at the end of my question, which included a quote from George Bernard Sha w, that
some elements of that quote were unparliamentary. What arrant nonsense - a latter day
censor!
Another reason that we should suspend standing orders is the use of television cameras in
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this place yesterday. While there is a need to set rules and standards for media access to
this place, to deny other members the right to be televised by issuing instructions that
only the Premier can be televised, as the Speaker did in a written memo to the Australian
Broadcasting Corporation, is extraordinary. The suspension of standing orders would
allow us to look at that memo and to put our case about what we argue was a biased
political decision.
The next point is bias in the rulings from the Chair and the role of the Speaker. In any
regime, members who have relatively little experience in the Parliament are appointed as
Deputy Chairmen of Committees, and we all expect and understand that. Some deputy
chairmen are good and some are not so good; some are biased and some are unbiased.
The role of the Speaker is to ensure that deputy chairmen are at least consistent and
competent. A close examination would show that deputy chairmen are lacking in that
regard. There are some very good deputy chairmen, but other deputy chairmen show
their political bias and, worse than that, their personal prejudice, in regard to how they
conduct themselves in the Chair.
The SPEAKER: Order! I allowed you to make some passing reference to deputy
chairmen, but I do not think that is central to the issue, which is the suspension of
standing orders.
Mr GRAHAM: I raise it in the context that a close examination of their performance in
this House would highlight deficiencies from the top.
Another reason that standing orders should be suspended, and which is fundamental to
the operation of this Parliament, is the independence of the Chair. I have made public
statements and submissions to the Commission on Government on this matter. I accept
that in Western Australia we do not have an independent Chair. My criticism is aimed
not at the current incumbent but at the size of our Legislature, which requires that the
Speaker be a member of a party. We do not have the luxury of Westminister with its 630
members and its ability to have a truly independent Speaker. The Deputy Premier agreed
that there must be a division between the Executive and the Legislature, and that there
must be a perception that that is the case.
I turn now to the time before the Government brought in the sessional order, when it
practised the gag, and the Chair made a ruling - a ruling that was overturned yesterday -
that the person on his feet could not as part of his speech move the gag and another
member was required to move that the question be put. The following day, it was quite
obvious when the gag was to be put, because the person in the Chair turned to the
member for Geraldton at the end of every government member's speech to seek that the
question be put. The perception of collusion between the Chair and the executive branch
of government could, should and would have been established clearly in that case.
Mr Speaker, if we suspended standing orders, we could examine the statement that you
made yesterday and whether that statement was issued in collusion with the Premier's
department, because, if it was, the independence of the Speaker's position has again been
damaged.
Mr Lewis: What does this have to do with the suspension of standing orders?
Mr GRAHAM: I am always fascinated by the Minister for Planning, but I am happy to
take the interjection because I know the Minister is a bit slow to get the point. I said at
the outset that without going through all of the detail -

Mr Thomas interjected.
The SPEAKER: Order! Member for Cockburn, again cease interjecting.
Mr GRAHAM: If we could examine the statement made yesterday and the
circumstances which related to it, we would see that there was collusion between the
Premier's department and the office of Speaker, if not the Speaker himself. The standing
orders should be suspended to allow us to examine that matter. There are other reasons
that the bias of the Chair should be considered. Probably the quickest way to determine
whether there is bias in the Chair is to go to the simplest form of discipline available to
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the Chair - a formal call for order - and see how evenhandedly it has been applied. In
1994, formal calls to order by the Speaker numbered 163 to the Opposition and two to
government members; I believe one of them was asleep at the time and snoring with
intent!
Dr Hamres interjected.
Mr GRAHAM: I hear that comment from the member for Dianella. He often comes out
and shows what an unruly lot members opposite are. He is an Acting Speaker in this
place. His job is to show no bias and no prejudice, and that is the incessant interjection
we get from the back bench, if not the Chair. Any reasonable examination of the
performance of this Parliament would show that disorderly interjections and disorderly
behaviour do not run 163 to the Opposition and two to the Government; it is the
application of that process in 1994 that needs examination. If the Opposition is solely to
blame, the House needs to address itself to that, and it does from time to time.
Did the situation become better or worse in 1995? The period from 23 March through
until 4 May - a time when even the Press admitted that the pressure had gone off a bit -
was not an overactive period. The guillotine was in place - I say this with my tongue
firmly in my cheek - through the astute, careful and clever management of the business of
the House by the Leader of the Government, who happens to be asleep - snoring with
intent!
Mr C.J. Barnett: I heard that thinly veiled compliment.
Mr GRAHAM: I said that with my tongue firmly in my cheek.
During that period time management was introduced through a sessional order and there
were very few controversial issues. Do members know what the running rate was then?
The two government members missed a mention! It is now 121 to nil for that two month
period; that is 100 per cent, not 70 per cent. That is worthy of the examination of the
House.
I have said this before, and unless one of these days the House suspends standing orders
and scrutinises your role, I will say it again before the end of my parliamentary career:
Mr Speaker, your job is not to protect the Government. It has the numbers in every way,
shape and form. Members opposite can do whatever they like in this House. Sir, they do
not need your help.
The Leader of the House can pull the House to order, as does the Chair. I do not dispute
your right to do that; however, I know of no other Speaker in Australia about whom one
could make a litany of complaints like that with some substance, and then have a
suspension of standing orders to consider the performance of that Speaker defeated on
the numbers of the Government on the say so of the Leader of the Government. It is an
extraordinary period.

Question to be put
Mr MARSHALL: I move -

That the question be now put.
Question put and a division taken with the following result -

Ayes (30)
Mr Ainsworthi Dr Harres Mr Pendal
Mr C.J. Barnett Mr House Mr Prince
Mr Blaikie Mr Johnson Mr Shave
Mr Board Mr Lewis Mr W. Smith
Mr Bradshaw Mr McNee Mr Strickland
Dr Constable Mr Minson Mr Trenorden
Mr Court Mr Nicholls Mr Tubby
Mr Cowan Mr Omodel Dr Turnbull
Mr Day Mr Osborne Mr Wiese
Mrs Edwardes Mrs Parker Mr Marshall (Teller)
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Mr M. Barnett
Mr Brown
Mr Catania
Mr Cunningham
Dr Edwards
Dr Gallop
MrGraharn

Noes (20)
Mr Grill
Mrs Hallahan
Mrs Henderson
Mr Kobelke
Mr Marlborough
Mr Ripper
Mrs Roberts

Mr D.L. Smith
Mr Taylor
Mr Thomas
Ms Warnock
Dr Watson
Mr Leahy (Teller)

Question thus passed.
The SPEAKER: The question is that the motion as moved by the Deputy Leader of the
Opposition that so much of standing orders be suspended to allow him to move a motion
of no confidence in the Speaker be agreed to. Those of that opinion will pass to the right
of the Chair, and to the contrary to the left of the Chair.

Point of Order
Mr M. BARNETT: Would you like to put the motion to the House?
The SPEAKER: The point of order raised by the member for Rockingham is absolutely
correct. The question is that the motion to suspend standing orders be agreed to.

Division Resumed
Question put and a division taken with the following result -

Ayes (20)
Mr M. Barnett
Mr Brown
Mr Catania
Mr Cunningham
Dr Edwards
Dr Gallop
Mr Graham

Mr Ainsworth
Mr C.J. Barnett
Mr Blaikie
Mr Board
Mr Bradshaw
Dr Constable
Mr Court
Mr Cowan
Mr Day
Mrs Edwardes

Mr Grill
Mrs Hallahan
Mrs Henderson
Mr Kobelke
Mr Marlborough
Mr Ripper
Mrs Roberts

Noes (30)
Dr Hames
Mr House
Mr Johnson
Mr Lewis
Mr McNee
Mr Minson
Mr Nicholls
Mr Omodei
Mr Osborne
Mrs Parker

Mr D.L. Smith
Mr Taylor
Mr Thomas
Ms Warnock
Dr Watson
Mr Leahy (Teller)

Mr Pendal
Mr Prince
Mr Shave
Mr W. Smith
Mr Strickland
Mr Trenorden
Mr Tubby
Dr Turnbull
Mr Wiese
Mr Marshall (Teller)

Question thus negatived.
Questions without Notice Resumed

QUESTION - BY MRS PARKER, RULED OUT OF ORDER
564. Mrs PARKER to the Premier:

I would like to refer to the question that I raised some time ago before I was
interrupted -

The SPEAKER: Order! I gather that the member is returning to that earlier
question. I hope that her comments will relate to not much more than the bare
question.
Mrs PARKER: I will repeat my question because of the level of interference
when I attempted to ask it the first time.
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Is the Premier aware that the Leader of the Opposition said on becoming
leader -

"When Geoff Gallop and I took over the leadership of the State
Opposition just three weeks ago we embarked on a journey of renewal and
reinvigoration. It is for that reason that the Labor Party, under my
leadership, has strongly pursued honesty, integrity and accountability in
Government."?
Is the Leader of the Opposition meeting those standards?

Point of Order
Mr Kobelke: On a point of order, Mr Speaker.
The SPEAKER: If the member is referring to the question, before he makes his
point of order, I ask for the question to be brought to the rostrum.
Mr Leahy interjected.
The SPEAKER: I formally call to order the member for Northern Rivers.

Ruling by the Speaker - Question out of Order
The SPEAKER: I have read the question and, in my opinion, it seeks an opinion
and is therefore not admissible.
Several members interjected.
The SPEAKER: Order! If there were ever a moment when the Speaker might be
encouraged to terminate question time, it is right now. If members wish to
continue to carry on in a perverse and obstructive way, question time will cease
forthwith.

Questions without Notice Resumed
EDUCATION DEPARTMENT - TEACHERS, PAY OFFERS

565. Mr GALLOP to the Premier:
I refer the Premier to the large disparity in pay between teachers who have signed
a contract of employment and, in return, have been granted an immediate 7.5 per
cent pay increase plus a further 7.5 per cent in 15 months. Teachers who have not
signed a contract have been granted only a 5 per cent pay increase plus another 5
per cent in 15 months and they do exactly the same work as those who have
signed the contract.
(1) Does the Premier support the principle of equal pay for equal work?
(2) Will he admit that this has fostered divisions among the teaching

profession which endanger the better education of our children?
Mr COURT replied:
(1)-(2) An offer was put to teachers and a large number of them accepted that

offer. Under that offer, they were given two lots of 7.5 per cent in pay
increases and they agreed to comply with certain conditions. In relation to
the other proposal, we said that at the beginning of this term, they would
receive a pay increase. They wanted to move across to an interim federal
award. Those negotiations are currently taking place. As I understand it,
an interim federal award will be brought down on or near 30 November.
The Teachers Union wanted to hold off for a 20 per cent pay increase. We
were able to negotiate with a large number of the teachers, who accepted
the 15 per cent increase. With regard to the teachers who have accepted
the 5 per cent increase, we will have to wait and see what determination is
made by the federal award. I thought that it would be preferable for the
union to negotiate a pay deal similar to that which so many of its members
have accepted.
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MARINAS - MANDURAH PROPOSAL
566. Mr MARSHALL to the Minister for Regional Development:

I am aware that the Minister had a meeting with Mandurab City Council and other
relevant government agencies on the future of a much needed marina in
Mandurah. Can the Minister advise the House on the outcome of that meeting?
Mr COWAN replied:
The member for Murray is quite correct. There was a meeting between me, the
Mandurab City Council, the Peel Development Commission and relevant
government agencies to discuss the issue.
Mr Kobelke: Was the member for Murray at the meeting?
Mr COWAN: Yes, he arrived during the course of the meeting. He is not aware
of the outcome of the meeting as that was discussed between me, the city council
and the Peel Development Commission.
Mrs Hallahan: The Minister pushed out the local member.
Mr COWAN: No, I did not push him out. I am pleased to advise the member for
Murray and members who have an interest in this matter that it has been agreed
that Mandurah City Council will chair a working group to identify* the options
available for establishing a marina within the City of Mandurah in respect of land
which is mostly vested in Mandurah City Council or owned by different agencies
of the State Government, including the Department of Land Administration.
Mr Taylor: What about a marina in Merredin?
Mr C"OWAN: There is no possibility of a marina in Merredin although there is a
very good port authority in the Merredin region and I have been chairman of that
authority for some time. The member for Murray can be assured that I will keep
him and the member for Mandurah informed about any outcomes which might be
reached by the working party and the recommendations they might make for the
development of a marina in that part of Western Australia.

ROAD SAFETY - GREAT NORTHERN HIGHWAY, MEEKATHARRA-CUE,
WHITE ROAD LINES

567. Mr CATANIA to the Minister for Police:
I refer the Minister to a significant road safety problem and ask, in the wake of
the Government's decision to privatise road markings previously carried out by
the Main Roads -

(1) Is the Minister aware that white road lines on Great Northern Highway
between Meekatharra and Cue have been painted by the Superlux Paint
Company in the wrong places over a 60 kilometre stretch?

(2) Is he aware that other safety problems have been alleged, such as
overtaking lines being painted in the wrong places or even being missing
in certain places?

(3) Why has the problem not been fixed or resolved?
Mr WIESE replied:
Mr Speaker, I seek some guidance from you on this question because this matter
does not come under my Police portfolio, but under the portfolio of the Minister
for Transport. I have been provided with an answer on behalf of the Minister for
Transport. However, as I do not represent him in this House I seek your advice as
to whether it would be more appropriate for the responsible Minister to answer
the question.
The SPEAKER: Order! The question should have been directed to the Minister
who represents the Minister for Transport. However, as the Minister for Police
has it in his hand, it would be appropriate for him to deliver it.
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Mr WIESE: I thank the member for some notice of this question. I am advised
by the Minister for Transport of the following: I am unable to provide a response
to the question asked. If the member will place the question on notice, I will
respond as soon as the information is available.

ROADS - RANFORD ROAD BRIDGE DUPLICATION, FUNDING DELAY
568. Mr BOARD to the Minister representing the Minister for Transport:

I have been approached by the City of Canning and concerned residents about the
purported deletion of funding this financial year for the duplication of a bridge
over the railway line on Ranford Road. Can the Minister indicate when funding
might be forthcoming for this project?
Mr LEWIS replied:
I thank the member for some notice of the question. The Minister for Transport
has given me some advice. An allocation of funding was not made in the 1995-96
Main Roads program for the duplication of the Ranford Road bridge because
many other projects were given priority. However, to enable this project to
commence when funds become available arrangements have been made for the
design and documentation of the bridge and the approach roads, including
geotechnical advice. Preliminary earthworks will be undertaken during this
financial year. The bridge will be considered - I emphasis "considered" - for
inclusion in the funding program for the 1996-97 year.

JUSTICE, MINISTRY OF - DIRECTOR GENERAL, TRIPS COINCIDING
WITH FOOTBALL GAMES

569. Mr BROWN to the Attorney General:
I refer to answers to questions on notice 2281 and 2282 of 1995, which confirmed
that the Director General of the Ministry of Justice travelled to New South Wales
in 1993 and again in 1994 at a time in both years that coincided with the New
South Wales Rugby League grand final. The reason given for the trip in 1993
was to hold meetings in connection with the review of the Crown Solicitor's
office. The same reason was given for the trip in 1994.
(1) How does the Attorney General reconcile these trips with the stated view

of the Minister for Health that people who travelled to Perth on the patient
assisted travel scheme at a time coinciding with Eagles' matches were
rorting the system?

(2) Does the Government have one set of rules for its senior public servants
and another for ordinary members of the public?

(3) Did the director general attend the New South Wales Rugby League grand
final?

(4) Does the Minister condone senior public servants organising trips around
major sporting events?

The SPEAKER: Order! I am not sure that the Attorney General would be
competent to answer questions on whether a person attended a particular game.
Mrs EDWARDES replied:
(1)-(4)

I do not know whether he attended the game. No, I do not accept chief
executive officers or any senior officers organising trips east around
football games or other public events. There was a legitimate reason for
the trip. The meeting for the review of the Crown Solicitor's office was at
my request.
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RABBITS - CALICIVIRUS DISEASE
570. Dr HAMES to the Minister for Primary Industry:

How is the recent outbreak of disease among rabbits in the Eastern States likely to
affect Western Australia?
Mr HOUSE replied:
The calicivirus, which somehow escaped from an island off the coast of South
Australia onto the mainland a few weeks ago, has spread throughout most of
South Australia and into New South Wales. The disease affects rabbits and no
other species. The disease has been in Europe and parts of Asia for some
decades; therefore, its habits are well known. It is my view that the sooner there
is a controlled release across Australia, the better. Considering that rabbits are
estimated to do half a billion dollars worth of damage to the environment every
year, the reduction in the rabbit population can only be of good to this country. In
the past 10 days the Government has managed to arrange enough vaccine for
commercial rabbit farmers to inoculate their breeding stock. They should be
protected. I urge people who have domesticated pet rabbits to do the same. At
the end of the day the release of this disease across Australia from a land and
environment point of view is only good news.

EDUCATION DEPARTMENT - WORKPLACE AGREEMENTS
School Principals and Administrators.

571. Mrs HENDERSON to the Premier:
I refer the Premier to the Workplace Agreements Act, which allows persons who
sign workplace agreements to have those agreements set aside until they are
registered, on the basis of threats or intimidation or that the party genuinely no
longer wants to have the agreement registered. I refer also to a letter faxed
yesterday to all school principals throughout Western Australia by the
Commissioner of Workplace' Agreements that says principals will be seen as
having waived that right unless the principals contact the Commissioner of
Workplace Agreements within seven days.
(1) Does the Premier believe this is a satisfactory way to determine whether

individuals should lose their right to have their agreement set aside,
merely because they do not respond within the seven days?

(2) Will the Premier give instructions that provision is to be made for
principals who are on leave, are sick, or did not receive the fax, so they do
not lose their right to respond?

Mr COURT replied:
(1)-(2) Negotiations have taken place for nearly a year on the agreement with

principals and administrators. They have been able to come to an
agreement, which has been put out to all members. I am not aware of
what arrangements have been put in place for principals who are on leave
or are sick. However, I will find out for the member and give her that
advice. As I understand it, the arrangement referred to in part (1) of the
question was agreed to in the negotiations. I will find out that detail and
provide it to the member.

KEMERTON - PORT PROPOSAL
572. Mr BRADSHAW to the Minister for Resources Development:

(1) Is the Minister aware of the strong opposition in the Binningup-Australind
area to the proposed Kemerton port?

(2) Will an environmental assessment of the proposed Kemerton port be
undertaken as soon as possible to assess whether the site will be
environmentally acceptable for a port?
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(3) If yes, when will the assessment take place?
Mr C.J. BARNETT replied:
(1 )-(3) 1 am certainly aware of concern by residents in the Binningup area about

the proposal - although I think that word is too strong - for a port at
Kemerton. I will take a moment to explain the background. The
Kemerton industrial area is important to Western Australia and, indeed, to
the south west. As that area develops it faces one major problem: That is,
how will the products produced there be exported? There are essentially
two choices: Either a transport corridor through to the inner harbour in
Bunbury is developed and all the produce goes out through that inner
harbour, which no doubt raises its own opposition; or a separate port
facility of some sort is developed adjacent to Kemerton. There has been a
lot of discussion about that because the lack of a port has been seen as the
weakness of the Kemerton industrial area. The Department of Resources
Development commissioned a desk-top study to look at the situation. It
was a very superficial look to ascertain whether it would be possible to
build a port adjacent to Kemerton. The answer is it would be technically
possible, but very expensive and it is unlikely to be required for at least 15
years, if not longer. In all these proposals there is understandably local
opposition and there have been calls for an environmental review. It
would be totally- inappropriate to have an environmental review of
something that is not even a firm proposal. There is nothing to review.
Should this proposal develop some momentum in the years to come, it
will be subject to all the normal environmental and planning procedures.
At this stage there is nothing to assess. In response to calls from the
member for Wellington and others, the matter has been referred to the
System 6 review committee -for its comment and that is appropriate, but it
should not be confused with an environmental review because it would be
premature to the development of the planning options around Bunbury.
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